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The inner workings of HDC: legal & evidential issues

TOPICAL 
QUESTIONS:

• Independence?

• Guiding principles?

• Power to require info?

• Maintain or set standards?

• Restorative justice?

Director of Proceedings
s 15 HDC Act

• Employee of Commissioner

• In exercising functions under Act, 

not responsible to the Commissioner

• Responsible to Commissioner for 
efficient,  effective and economical 
management

Independence

• Direct report

• Team

• Budget

• I.T. ‘Chinese Wall’

• Visible separation

s 49 – DP Functions

• On referral from Commissioner:

Health Practitioners Disciplinary Tribunal  (s 49)

Human Rights Review Tribunal (s 50)

Other (s 47)

Reasons for Bringing      
Proceedings

- Protecting public safety

- Maintaining professional 
standards

- Access to justice for 
consumers
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Guiding Principles

Not a criminal prosecution

Sufficient evidence (reasonable         
prospects of success)

Required in public interest 

Willingness to consult concerning 
disposition of case

Principled discussions, subject to public 
interest

Fairness to defendant

Assist court/tribunal

The charge:  
how much detail?

Limitations on the DP function

• Must be a referral

• Investigation must have happened

• Cannot insist that referral made

• No power to compel production of 
further information

Review of Act & Code -
DP power to require info?

Marks v DHDP (CA): 
‘aggrieved person’ • Representative of relevant professions as a 

whole

• Patient interests

• Community expectations including “that 
professional  standards are not to be permitted 
to lag”  (B v Medical Council, Elias, J)

• Usual professional practice not 

always determinative

Standards: maintaining or setting?
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Future proof standards?

•Role for HRRT in setting standards?

•Austin Nichols v Stichting Lodestar 
(SC)? 

‘Restorative justice’?

Health Practitioners Disciplinary 
Tribunal (HPDT)

• Registered Health Provider

• Tribunal under HPCA

• Professional Misconduct
- Malpractice,  or

- Negligence,  or

- Discredit to profession

• No compensation for consumer

What are the Penalties?

• Cancel registration
• Suspend registration for up to 3         

years
• Conditions for up to 3 years
• Censure
• Fine not exceeding $30,000
• Costs of the investigation,            

prosecution and hearing

Powers of HRRT 
(s 54)

• Declaration – Breach of Code

• Restraining Order

• Damages  (s 57) 

• An order that the defendant 
redress any loss or damage

• Such other relief as the 
Tribunal thinks fit

HRRT (in considering costs awards):

“…it is not immaterial that Parliament has conferred 
the particular jurisdiction which the Tribunal 
exercises in part to protect access to justice for 
litigants who might otherwise be deterred by the 
costs  and complexities of proceeding in the 
Courts…”

Smith v Air NZ 


