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PRELIMINARIES

e Origin of topic

e Inquests, ministerial and HDC enquiries
e Apology to the scientists

e Let’s blame the lawyers (in Parliament)
o Sensitivities and Chatham House rules
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THE RAW MATERIAL

e Inquests:
— Lachlan Jones
— (Muliaga, Kahui)
e Ministerials:
— National Women'’s Chest Physiotherapy
— Gisborne Cervical Cancer (Bottrill)
e HDC:
— Canterbury/ED
— Southland/Burton
— Gisborne/Pathology
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THE ISSUE

e All inquiries should have “benefits”. But do they
always justify the “costs”? And is there

anything that could be done to improve the
value equation?
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WHAT IS "BENEFIT” AND “"COST"?

o “Benefits” of enquiries are said to be:
— establishing facts
— learning
— prophylaxis/improvement

— therapy/catharsis (Really? Purpose vs
benign side effects?)
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WHAT IS "BENEFIT” AND “"COST"?

o “Costs” include:
— direct expense

— indirect expense
o administration time
e insurance premia (insurers, MPS)

— human
« damage
o disillusionment
« disempowerment

e All costs are borne by the public
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A FOCUS ON THE COST SIDE

Assumption

e Legal hours are a reasonable proxy for total
scale of actual expense

Some numbers

Inquiry Legal hours
Lachlan Jones (inquest) 408
Canterbury “patients are dying” (inquests) 190
Canterbury inquiry 979
Southland Burton inquiry (HDC) 650
Physiotherapy babies (ministerial) 526

Cervical screening (ministerial) 520
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A FOCUS ON THE COST SIDE

Add:

e MPS

o PSA

e Individuals
e [EXxperts

e Contractors (to all parties)
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A FOCUS ON THE COST SIDE

Add:

e Administrative cost/time
— responding to information requests
— staff support
— drafting reports, evidence, responses
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But wait! There’'s more...

e A number of these inquiries spawned other
Inquiries:
— Canterbury ED:

. four inquests
. two nervous shock/exemplary damages claims

— Southland/Burton:
. Ministry inquiry
. inquest (1 week)
- hervous shock claim against three defendants
. three personal grievances (70/40/600 hours)
. HPDT (x2)

. Claim by DOP - for the benefit of the killer
(29 hours)
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And then there’s human cost:
e Burnout

e Disillusionment/disempowerment (perceived
injustice)

Examples:

e Lachlan Jones inquest
e Southland/Burton
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RELATIONSHIP BETWEEN TYPE OF
INQUIRY AND COST?

e Quasi - judicial

lack flexibility, and inquests in particular not
suited to broad issues

cathartic hit?
feeling of procedural fairness?
replacement for right to sue?

but the experience can be savage (media,
intensity, anxiety from being on stage)
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RELATIONSHIP BETWEEN TYPE OF
INQUIRY AND COST?

e The HDC process

Nicholls (1997)
evolving process

quality of the investigation is crucial
(negatives accentuated in private? “"What
did they say about me?")

less adversarial — does this have a cost as
well as benefits? (i.e., are they more likely
to encourage other costly conduct)
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RATING THE SYSTEM

e Trend towards more efficient, less adversarial

HDC inquiries @

e Too many instances of multiple inquiries into
same thing YN
oL

e The hidden financial and human cost can be
very substantial and is under-appreciated
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IF I RULED THE WORLD?
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SOME MODEST SUGGESTIONS

e Enhance statutory power of coroners to adopt
HDC & other specialist reports, and require
interested parties to give cause to re-open
Issues

— HDC

— PCA

— Courts martial
— TAIC

— Maritime Safety
— Criminal courts
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SOME MODEST SUGGESTIONS

Clarify (limit) what “circumstances” of death
means in the Coroner’s Act, and/or

Introduce more discipline into the legislation for
admissibility of evidence

Introduce some elements of quasi-judicial
process into hard HDC inquiries, e.g.,

— limited evidential hearings (in private?) for
critical witnesses (fact & opinion)

— hot tubbing?
— allow XXM by leave
— ERA model?
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SOME MODEST SUGGESTIONS

e Clamp down on legal aid for exemplary damages
and nervous shock claims, and require recourse
to HDC first
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