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Parties involved 

Mrs A (dec)    Consumer 
Mr A     Complainant/Consumer’s husband 
Dr B     Surgeon 
Dr C     General practitioner 
Dr D     Anaesthetist 
Ms E     Registered Nurse 
Ms F     Registered Nurse 
Lakes District Health Board  Provider 

 

Complaint 

On 21 December 2006, the Commissioner received a complaint from Mr A about the 
services provided to his late wife by Lakes District Health Board. The following issue 
was identified for investigation:  

The appropriateness of care provided to Mrs A by Lakes District Health Board 
from 10 October 2005 to the day of her surgery a few weeks later. 

An investigation was commenced on 5 June 2007. 

 

Information reviewed: 

Information was received from: 

• Mr A 
• Dr D 
• Dr B 
• Rotorua District Coroner 
• Lakes District Health Board 

Independent expert advice was obtained from Dr Vaughan Laurenson and 
Dr Patrick Alley. 
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Information gathered during investigation 
Background 
On 9 September 2005, Mrs A (aged 55) was reviewed by surgeon Dr B in relation to a 
mass in her right breast.  

Dr B noted that Mrs A had an extensive medical history and was on a variety of 
medications. The conditions listed included morbid obesity, asthma, obstructive sleep 
apnoea and hypertension. Dr B said that although Mrs A was “generally well”, she had 
“extreme dyspnoea,1 even at rest”. 

Following further investigations, on 21 September 2005 the mass was confirmed as a 
grade 1 infiltrating ductal carcinoma. Having decided to perform surgery, Dr B advised 
Dr C, Mrs A’s general practitioner, that her obesity was “going to make anaesthesia 
fraught with hazard”. Dr B decided it was more appropriate for surgery to occur in the 
local public hospital (Rotorua Hospital), rather than a private hospital, so that Mrs A 
could have access to a High Dependency Unit (HDU).2

On 26 September 2005, Mrs A was placed on the urgent waiting list at Rotorua 
Hospital for a partial mastectomy and axillary clearance. Dr B documented that Mrs A 
would require an anaesthetic assessment prior to surgery. 

Cancelled surgery 
On 27 October 2005, Mrs A was admitted for the planned surgery. It was recorded on 
the preoperative assessment form that Mrs A was at a high risk of cardiovascular and 
respiratory complications. This form was “red-flagged”, which meant that Mrs A was 
to be transferred to an HDU bed following surgery. It is noted on the form that the 
intended use of an HDU bed was discussed with Mrs A.  

The clinical notes record that surgery was cancelled after consultation with the 
anaesthetist because of changes on the chest X-ray (“hilar shadow”) which required 
further investigation. A CT scan of Mrs A’s chest was performed on the same day (27 
October 2005), and she was discharged home.3

However, Lakes DHB subsequently advised that surgery was postponed because there 
was no bed available in HDU that day: 

“The need for HDU was flagged on the clinical file and actioned on the first time 
[Mrs A] was booked for surgery [27 October 2005] to the extent that the surgery 

                                                

1 Dyspnoea: difficulty in breathing. 
2 High Dependency Unit: a unit where there is a higher ratio of nursing staff to patients, with specially 
trained staff, used for patients who require a higher level of clinical care. Rotorua Hospital has a 
combined ICU/HDU four-bed unit. 
3 The letter to Dr C dated 5 December 2005 stated: “CT chest/abdo as part of preoperative work-up 
was unremarkable …” 
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was cancelled due to the lack of a bed in the HDU. It is my understanding that this 
information was not transferred to the second booking [a few weeks later].” 

Surgery 
A few weeks later, Mrs A was readmitted to Rotorua Hospital for the planned 
operation. Dr B stated that he contacted HDU and checked that a bed was available 
for Mrs A. Dr D stated that he also checked with Dr B that there was an HDU bed 
available for Mrs A for her care after surgery.  

In contrast, the Associate Director of Nursing stated that there was no record of HDU 
expecting Mrs A to be admitted that day. She stated that a note would normally be 
made in the HDU diary to warn staff of an admission such as Mrs A’s; on that date 
there was no such entry in the diary. She also spoke to the Unit’s managers subsequent 
to the incident, and they were unaware of the plan to admit Mrs A.4

Mrs A underwent a right-sided partial mastectomy and axillary clearance. The 
operation took slightly over three hours, and was recorded as straightforward by the 
surgeons in the operation note.  

Post-anaesthetic care 
At 12.52pm, anaesthetist Dr D completed a verbal handover of care to registered nurse 
Ms E in the Post Anaesthetic Care Unit (PACU). Dr D stated that, after Mrs A’s 
surgery commenced, the bed that he had been advised was available for her in HDU 
“became occupied by another patient from within the hospital”. 

Ms E recalls that there was no formal plan to transfer Mrs A to HDU, but “it was 
being considered”. At 2pm, Ms E discussed Mrs A’s condition with Dr D. Ms E stated 
that Dr D was “happy” with the clinical observations, and instructed Ms E to transfer 
Mrs A to the ward, “stating that he would review her there in half an hour”. Having 
considered Mrs A’s condition, Dr D decided that she could be transferred from PACU 
to a ward. He stated: 

“I was happy with [Mrs A’s] observations in the [PACU] in the afternoon and 
decided to send her to the ward. I left clear instructions with the [PACU] nurse to 
hand over to the ward staff the need for pulse oximetry monitoring, supplemental 
oxygen and regular observations.” 

The postoperative instructions documented by Dr D, state (in entirety): 

“Morphine 0–20mg in PACU”. 

Ms E’s clinical note relevant to instructions to ward staff states: 

                                                

4 The Associate Director of Nursing subsequently agreed that the HDU bed was not rebooked 
following the initial cancellation of surgery on 27 October, and agreed that Mrs A “fell through the 
cracks”. 
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“As per clinical notes”. 

The postoperative instructions documented in the clinical record state: 

“Breathing exercises 
Arm exercises 
TEDs5/Clexane 
Mobilise when able please.” 

Dr B was not informed of the unavailability of the HDU bed, or that Mrs A was to be 
transferred to an orthopaedic ward from PACU.6

Orthopaedic ward 
As the surgical ward had no empty beds, Mrs A was transferred at 2.15pm to an 
orthopaedic ward. Lakes DHB stated: 

“[T]he Orthopaedic Unit is accustomed to accepting patients from theatre with 
surgical procedures and … does not provide a lesser standard of nursing care as 
compared with the Surgical Unit. 

Inherent in the transfer to the Orthopaedic Unit was an expectation that [Mrs A] 
would be monitored with continuous pulse oximetry with relevant alarms. This did 
not occur.”7  

Registered nurse Ms F was responsible for Mrs A’s care on her arrival in the ward. Ms 
F was busy that day owing to the number of high-dependency patients for whom she 
was caring. A total of five nurses were on duty for the afternoon/evening shift, caring 
for approximately 22 patients. 

Lakes DHB advised that there was no specific care plan for Mrs A’s management 
during her admission. In response to a request for a copy of the management plan, 
Lakes DHB referred to the correspondence between Dr B and Dr C, and to 
standardised postoperative plans for general postoperative patients and patients who 
had had mastectomies performed. The general postoperative plan states that vital signs 
should be recorded “half hourly until stable”. 

Despite Mrs A’s obesity, she was nursed in a standard-sized hospital bed. Lakes DHB 
stated: 

                                                

5 TED: elastic stockings worn to prevent deep vein thrombosis. 
6 Dr B stated that he subsequently found out that the bed meant for Mrs A was allocated to a patient 
with a head injury who was being transferred to Rotorua Hospital by helicopter. 
7 Lakes DHB advised that the “oximeters used in the ward were portable ones and did not have alarms 
fitted”. Pulse oximeters measure the amount of oxygen (oxygen saturation) in the blood. A reading of 
95–100% would be considered normal. 
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“A larger bed should have been arranged for [Mrs A] to be placed in on after her 
operation and this was not done. Communication was inadequate and we 
apologised that this had not been better managed for [Mrs A].” 

Ms F recorded that Mrs A slept most of the afternoon. Late in the afternoon, Mrs A 
became very hot, and was transferred to a single room.8 Ms F required the assistance 
of three of her nursing colleagues to change Mrs A’s bed linen. 

Mr A recalls: 

“[Mrs A] slept only fitfully in the afternoon. She was extremely hot, thirsty and 
restless, at one stage throwing her night gown and oxygen mask off. 

A family friend, who herself works in a hospital environment, was so concerned 
about [Mrs A’s] distressed state that she visited [her] twice — late afternoon and 
early evening and both times went looking for a nurse and had difficulty finding one 
to come and check [her]. On one occasion she found that the fluid bag was empty. 

A larger bed was required from the start. [Her] niece also visited her in the 
afternoon and was told by a nurse to stand beside the bed to stop [her] from falling 
out while the nurse went away to get someone else to help. The niece felt that if 
[Mrs A] had moved at all, she would not have been able to stop her from falling to 
the floor.” 

At about 4pm, Ms F discussed Mrs A’s condition with Dr D, the anaesthetist. Ms F 
stated: 

“We discussed the medical problems of [Mrs A], which mainly focused on her sleep 
apnoea. Since [that point] I was very alert in regard to her observations, I attached 
the oximeter and blood pressure machine to her for frequent automatic 
monitoring.” 

Ms F said that, although recordings for Mrs A were charted two to three hourly, she 
did monitor her more frequently.9 Mrs A’s blood pressure was measured using an 
electronic device. As it had run out of recording paper, the machine continuously 
emitted an audible “beep”, which Mrs A’s family and the other patients on the ward 
found distressing. Ms F told them to ignore the alarm and that it was of no concern. 

At 10pm, Ms F recorded Mrs A’s observations (blood pressure 100/65; 95% oxygen 
saturation). At 10.30pm, Ms F recorded Mrs A’s oxygen saturation reading at 94%. 

                                                

8 Mr A stated that his wife was not transferred to a single room until “after 7.30pm”. 
9 Observations were performed at 3.45pm, 5.30pm, 8pm, 10pm and 10.30pm. The oxygen saturations 
varied from 92% to 97%. 
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Collapse and death 
At 10.35pm, Mrs A was found by Ms F to have stopped breathing. Her oxygen 
saturation reading was 58%, and a resuscitation procedure was commenced. However, 
the procedure was unsuccessful and Mrs A was pronounced dead at 11.05pm. 

Dr B was not informed of Mrs A’s condition until after she had died. He was 
“shocked” to learn that she had not been transferred to HDU/ITU, and had gone 
instead to an orthopaedic ward. Dr B advised that he would have expected to have 
been told by HDU/ICU or Dr D about the change in plan for Mrs A’s postoperative 
care. 

Subsequent events 
When Mr A arrived at Rotorua Hospital — having been called urgently at 11.10pm — 
the hospital entrance was locked and no one was there to meet him. 

Following the family’s arrival on the ward, they found the nursing staff to be unhelpful, 
particularly in relation to questions asked about what steps to take next. Lakes DHB 
explained: 

“The nurses did not have a clear view of the Coroner’s process and training is 
required to refresh staff on this process. There was no intention to be offhand or to 
be offensive and we apologised if that occurred.” 

Mrs A’s family complained that, when they attended Mrs A after her death, there were 
“dead insects sprinkled over her sheets”. Lakes DHB stated: 

“The trout flies are a real problem at this time of the year and ideally in preparation 
for the Coroner’s post mortem staff would have made more effort to manage this. 
Screens for the windows are being sourced and fitted to reduce the number of 
insects, however this is an annual problem and it is difficult to eliminate them.” 

The family members were also upset to find that an endotracheal tube, which had been 
used during the unsuccessful resuscitation attempt, was still in place. 

Following her death, Mrs A’s family requested a copy of her clinical record, and 
received an unhelpful response from staff. Mr A stated in his complaint: 

“I decided to obtain [Mrs A’s] clinical records. At first I was bluntly told ‘you can’t 
have them’ for ten years. The office staff weren’t interested in explaining that you 
could, in actual fact, have copies and I needed a solicitor’s letter to uplift them.” 

Lakes DHB stated: 

“We acknowledge that this is unsatisfactory and will work with the records 
department to ensure they are more informative and helpful in the future.” 
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On 30 November 2005, Mr A sent a letter to Rotorua Hospital expressing concerns 
about his wife’s care and the subsequent dealings with the family, but no 
acknowledgement was received until early January 2006. Senior medical and nursing 
staff met with the family at Rotorua Hospital on 27 January 2006, and an apology was 
offered for the deficiencies in care and communication. This was followed up by a 
letter dated 14 February 2006. However, the family remained unhappy about what had 
happened, and subsequently complained to the Health and Disability Commissioner, 
prompting this investigation. 

Changes made by Lakes DHB 
Lakes DHB advised that, as a result of a review of the events surrounding Mrs A’s 
death, the following changes have been made: 

“… 

• Suction upgrade so that all major post op patients must be nursed in a room 
with continuous wall suction. 

• New system to ensure ‘Red Flag Status’ for HDU admission remains on patient 
information until surgery is completed. 

• Upgrade of electrical points at each bed space to ensure adequate electrical 
outlets are available to provide modern health care. 

• The purchase of new continuous pulse oximeters. 

• The emergency trolley is now situated in the hallway rather than in an unlocked 
cupboard, for easier access. 

• Approximately 95% of the staff in the unit have participated in an Advanced 
Certificate of Life Support Education. 

• Mock arrests to test equipment and staff competency. 

• There is an identified senior nurse as coordinator for each shift. This nurse 
carries a pager to enable easier communications with the hospital duty 
managers. 

• The duty managers have a responsibility to meet relatives at the door of the 
hospital when they are called in an emergency. 

• Window screens installed to reduce the occurrence of trout flies.” 

Lakes DHB reviewed its clinical guidelines following this incident. Consequently, new 
guidelines were developed for: 

• Handover of patient from intraoperative care to post anaesthetic care unit 
(Appendix 1) 
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• Management of patient in PACU (Appendix 2) 
• Patient transfer from PACU to unit (Appendix 3) 
• Intravenous opioid administration 
• Pre and postoperative nursing care — general (Appendix 4) 
• Care of the deceased patient (Appendix 5). 

Lakes DHB also advised that all surgical wards now have blood pressure and blood 
oxygenation monitoring equipment available, all postoperative rooms are fitted with 
wall suction, and there are guidelines for postoperative nursing care. 

Detecting and responding to deteriorating patients 
Mr A stated: 

“My family would like to see something positive come out of this and request that 
the Lakes District Health Board take a serious look at an observation system — 
NEWS (North Shore Early Warning System) that has been successfully used on the 
wards at North Shore Hospital. This system can quickly pick up any deterioration 
in a patient and has follow up steps to ensure that the patient receives the 
appropriate medical attention. 

The system not only ensures the best care for the patient but also safeguards staff. 

We feel strongly that there may have been a quite different outcome if [Mrs A] had 
been monitored more effectively.” 

Lakes DHB responded that it has now introduced an early warning system which is 
modelled on the North Shore Early Warning System. 

 

Independent advice to Commissioner 

Anaesthetic advice 
The following expert advice was obtained from Dr Vaughan Laurenson: 

“I have been asked by the Commissioner to provide an opinion on case number 
06/19538 regarding the late [Mrs A]. I have read and agree to follow the 
Commissioner’s guidelines for Independent advisers. 

I am a specialist anaesthetist in active clinical practice in a major metropolitan 
centre. I qualified MBChB 1972, FFARACS 1981, and FANZCA 1992. 

I have been asked by the Commissioner to provide expert advice on the following 
issues: 
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[At this point Dr Laurenson sets out the information sent to him, and the questions 
asked of him, which he repeats in the body of his report. These have been omitted for 
the purpose of brevity.] 

… 

Summary of events 

On 9 September 2005, [Mrs A] (aged 55) was reviewed by her surgeon, [Dr B], for 
a persisting, asymptomatic mass in the tissue of her right breast. [Dr B] noted that 
[Mrs A] had an extensive medical history with the most pressing condition being 
morbid obesity. [Dr B] observed she had ‘extreme dyspnoea, even at rest’. 

On 21 September 2005 the mass was confirmed as a carcinoma. [Dr B] noted that 
[Mrs A’s] morbid obesity was ‘going to make anaesthesia fraught with hazard’, and 
decided it was more appropriate for surgery to occur in the public hospital so that 
[Mrs A] would have access to ICU (intensive care unit) facilities if required. 

On 10 October 2005, [Mrs A] was preadmitted for surgery. At that clinic visit she 
was assessed by her anaesthetist [Dr D]. He documented the problems of 
hypertension, hypothyroidism, asthma, obstructive sleep apnoea and obesity. He 
graded her as ASA III, commented on the need for HDU (high dependency unit) 
availability and wrote ‘red flag’ on the top of the assessment sheet. According to 
Lakes District Health Board (DHB) red flag is the start of the system that warns 
that an HDU bed is required. 

She was admitted for surgery on 27 October 2005. The clinical notes state that 
surgery was cancelled after consultation with the anaesthetist because of changes 
on the chest X-ray which required further investigation. A CT of her chest was 
arranged and she was discharged home. (Note: the clinical notes are at odds with 
the Lakes DHB response which stated ‘that surgery was cancelled due to the lack 
of the bed in the HDU’.) 

On the morning of […], [Mrs A] underwent a right-side partial mastectomy and 
axillary clearance at Rotorua Hospital. The operation took slightly over three 
hours, and was recorded by the surgeon as straightforward. Lakes DHB note that, 
before surgery commenced, both the surgeon and anaesthetist enquired as to the 
availability of a HDU bed and were told one was available. However, during the 
course of the operation this bed was taken for another admission. 

At 12.52pm, anaesthetist [Dr D] handed over her care to staff nurse [Ms E] in the 
Post Anaesthetic Care Unit (PACU). [Mrs A] did well, requiring only small 
amounts of pain relief, and her respiratory and cardiovascular recordings in PACU 
were as expected.  
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At approximately 2pm, [Ms E] discussed [Mrs A’s] ongoing care with [Dr D]. [Ms 
E] recalled that [Dr D] was aware that [Mrs A] was to be transferred to a ward. At 
2.55pm [Mrs A] was transferred to an orthopaedic ward.  

Registered nurse [Ms F] stated that the orthopaedic ward was busy that day and 
her workload heavy due to the number of high dependency patients for whom she 
was caring. [Dr D] reviewed [Mrs A] at about 1600 hrs. He was obviously satisfied 
with their progress at that stage, but took the time and trouble to find [Ms F], her 
nurse, and explain the potential problems to her. 

Between 1700 and 1800, [Mrs A] was described as being very hot and nauseated, 
so she was transferred to a single-room. At this time [Mrs A] apparently received 
antiemetic (I am not able to ascertain which drug from the information provided, 
but something was given at 1700hours). At about the same time [Mrs A] was 
washed. [Ms F] states that although recordings for [Mrs A] were charted 2–3 
hourly, she did monitor her more closely. [Mrs A’s] chart shows that her oxygen 
saturation levels were stable (92–96%) until 10.30pm. At 10.35pm [Ms F] found 
[Mrs A] lying on her side and her oxygen levels had dropped to 58%. [Mrs A] 
stopped breathing soon after that and CPR commenced. The cardiac arrest team 
arrived but their attempts to resuscitate her were futile and [Mrs A] was declared 
dead at 2305. 

Expert advice requested 

Comment on the standard of care provided to [Mrs A] from 10 October to [the 
day of her surgery]. 

[Mrs A] was seen by her anaesthetist preoperatively in the clinic environment in 
which there was adequate time for assessment and discussion of the potential 
clinical problems. The perioperative risk of obesity was identified and the red flag 
process initiated, apparently to organise a HDU bed postoperatively. However 
ASA III means that apart from her obesity [Dr D] did not think she was an 
excessive risk. 

[Mrs A] was scheduled for surgery on the 27th of October. Apparently the 
preoperative chest X-ray showed some abnormality which required a CT to clarify 
or exclude the problem. Surgery was postponed to allow this to happen. There is 
nothing in the notes to support the Lakes DHB version of events. It is unfortunate 
that this abnormality on the chest X-ray report was not been picked up before her 
admission. This represents a low level systems error. The decision to postpone 
semi-elective surgery to clarify any potential problem is, in my opinion, the correct 
thing to do. 

[A few weeks later] the surgeon and the anaesthetist proceeded with surgery in the 
expectation and belief that a HDU bed would be available. [Mrs A] did very well in 
PACU. Her progress was reviewed by the anaesthetist at about 1400 hrs and she 
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was discharged to a ward. The anaesthetist reassessed her at 1600 hrs. He 
apparently found no cause for concern. 

In my opinion the perioperative period was appropriately managed by doctors and 
nurses performing at an appropriate skill level. The anaesthetist was forced by 
resource constraints to make the decision to let her go to the ward. This was done 
after due consideration, and he reviewed her several hours later to ensure [Mrs A] 
was progressing satisfactorily. 

It is also my opinion that the decision to manage [Mrs A] on a ward instead of 
HDU was appropriate given the assessments made of her clinical progress during 
the day. The normal reason for HDC/ICU backup for a patient like this is the high 
likelihood of respiratory problems. While the ability to do blood gases may have 
been useful there is nothing in the notes to suggest that they would have been 
indicated. Given the rapid deterioration (observations were completely normal at 
2200 hrs), and the pathologist’s belief that [Mrs A’s] death was the result of a 
cardiac event, it is unlikely that HDU environment would have made any 
difference. 

Comment on how the systems in place at Lakes DHB contributed to the standard 
of care provided to [Mrs A]. 

The system for booking HDU/ICU beds appears to have failed. However it may 
have been that the clinician who admitted the other case while [Mrs A] was being 
operated on made a conscious triage decision. This is not clear from the 
information provided. It is also not clear to me whether the notes/reports are 
referring to a HDU bed or an ICU bed, or whether the terms have been used 
interchangeably. 

The system for organizing beds for postoperative patients appears to have failed. 
Lakes DHB claimed that the red flag system failed to identify the need for a HDU 
bed but it appears that they did not even have a bed in the surgical ward available 
for [Mrs A].  

I am not an expert in nursing matters, especially levels of competency and 
caseloads for nursing staff. My comments on the nursing care are made from the 
perception of an anaesthetist. The situation on the orthopaedic ward does not 
appear to have been satisfactory, either from the point of view of the family or from 
[Mrs A’s] nurse. [Mrs A] was of such a size that four nurses (there were only five 
on the ward) were required to assist her onto a bed pan, wash her, and change her 
bed linen. Those tasks would have taken some time. This and other comments from 
[Ms F] raise doubts about the adequacy of nursing support on the ward for dealing 
with [Mrs A]. 

The failure to supply/replace the paper in the automated blood pressure machine 
which caused the alarm to continually sound was inappropriate. The nurses 
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apparently ignored it because they knew what it was. However alarm noises right 
beside the patient are very upsetting and certainly not conducive to recovery. 
Failure to attend to this apparently minor matter represents substandard care. I am 
unable to identify whether this problem was caused by supply problems (? was the 
paper available) or whether the nurses were too busy to reload the paper. 

The systems and structures for managing patients, relatives and staff after the death 
of the patient seem to have failed. 

It was not appropriate to leave the endotracheal tube in place after [Mrs A] was 
declared dead. It would have been appropriate if her death had occurred at 
induction of anaesthesia when the possibility of failure to correctly place the 
endotracheal tube may have contributed to her death. However in this situation she 
had already died and the tube was being placed in an attempt to resuscitate her. 
Leaving the tube in place only unnecessarily traumatizes the family. 

Failure to arrange for her family to access the hospital when they were called back 
in was unnecessarily traumatic. 

Failure to prevent insects having access to any postoperative surgical patient 
represents substandard care. I can imagine this was very distressing for the family. 

Management of [Mrs A] and her family after her death appears to have lacked 
appropriate leadership. I am not aware of what procedures and protocols Lakes 
DHB may have in place to deal with this situation. This breach of standards may 
have been caused by a failure to implement protocols or a lack of protocols. From 
[Ms F’s] comments it is obvious that the staff were traumatized by the events of the 
evening. 

Other comments 

It should be noted that there is no report from the anaesthetist involved. While it 
would have been interesting, I doubt it would alter the thrust of my report. 

Comment has been made about the BP recordings. There is a major difference 
between the intraoperative recordings and the postoperative recordings. This does 
not concern me because [Dr D] was using anaesthetic agents to lower the BP, 
which often has the effect of reducing blood loss. Also he was using intra-arterial 
pressure which is more accurate than non-invasive blood pressure measurements 
used in recovery. 

Other matters which I have been asked to consider commenting on by the 
Commissioner. 

1. The treatment plan for the mastectomy was in the form of peri-operative 
protocols. 
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 These concerned surgical matters and did not impact on the outcome of this 
case. 

2. The documentation and planning of patients requiring HDU care post-surgery. 

 Covered above. 

3. The absence of a nursing care plan or management plan in [Mrs A’s] clinical 
notes. 

I am not the appropriate person to be commenting on nursing care plans. 

4. Having not been admitted to HDU, what would be the appropriate plan for 
[Mrs A’s] ongoing care? 

Covered above. 

5. Please comment on the appropriateness of the post-operative care, and the 
clinical observations performed on the ward following transfer from PACU. 

 There were adequate observations done in the postoperative period. These 
did not meet the Lakes DHB Pre and Post-Operative Nursing Care — 
General — Guideline. The guideline I have been supplied with was dated 
February 2006 after the date of the event. I do not know what guidelines 
were in place at the time. [Ms F] states she was observing the saturation 
more often than she was writing it down. It does not appear that failure to 
record the observations has had any impact on the outcome. 

6. The communication between clinical staff. 

This appears to have been good. 

7. Any other aspects of the care provided to [Mrs A] that you consider warrants 
additional comment. 

No.” 

Surgical/systems advice 
Independent expert advice was also obtained from Dr Pat Alley, who was asked to 
consider the systemic issues raised by this case. 

“My name is Patrick Geoffrey Alley. I am a vocationally registered general surgeon 
employed by Waitemata District Health Board. Additionally I am the Director of 
Clinical Training for that DHB. 

I graduated M.B.Ch.B from the University of Otago in 1967. I gained Fellowship 
of the Royal Australasian College of Surgeons by examination in 1973. After 
postgraduate work in England I was appointed as Full Time Surgeon at Green 
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Lane Hospital in 1977. In 1978 I joined the University Department of surgery in 
1978 as Senior Lecturer in Surgery. I was appointed as Full Time Surgeon at North 
Shore Hospital when it opened in 1984. I am a Clinical Associate Professor of 
Surgery at the University of Auckland, have chaired the Auckland branch of the 
Doctors Health Advisory Service for many years and have formal qualification in 
Ethics which is utilised as a member of two institutional ethics committees. One is 
at Waitemata DHB, the other at Mercy Ascot Hospital. I declare no conflict of 
interest in this case. 

I have been asked to comment on the standard of care provided to [Mrs A] 
(hereafter referred to as ‘the patient’) from 10 October to [the day of her surgery], 
with specific focus on the management of her care, the resources available, and the 
systems in place to co-ordinate her care. In particular, for these stages: 

a. Preoperative; 

b. Perioperative; 

c. Postoperative; 

d. Overall. 

Further comment specifically on the following matters has also been requested. 

1. The preoperative planning for patients requiring HDU care in the 
 postoperative stage. 

2. The absence of a management plan in this patient’s clinical notes. 

3. The appropriateness of the post-operative care, and the clinical 
 observations performed on the ward following transfer from PACU. 

4. Any other aspects of the care provided to the patient that warrant 
 additional comment. 

Clinical Narrative 
It is not necessary to reiterate all the detail of the clinical circumstances of the 
admission, surgery and eventual death of the patient. There are however some 
notable features that require emphasis. I have divided this into the sections 
suggested in the request for commentary. 

PREOPERATIVE CARE 

1. The rationale for her surgery was clearly stated. The process whereby the 
suspected diagnosis of carcinoma of the right breast was secured, the outlining of 
the intended surgery and the discussions that this entailed are all satisfactorily done 
and duly recorded. Her significant anaesthetic risk was delineated in a letter 



Opinion 06HDC19538 

 

12 March 2008 15 

Names have been removed (other than Rotorua Hospital/Lakes DHB) to protect privacy. Identifying 
letters are assigned in alphabetical order and bear no relationship to the person’s actual name. 

written by [Dr B] to [Dr C] (the patient’s general practitioner dated 9 September 
2005). In that letter [Dr B] commented ‘[Mrs A] was generally well except for 
morbid obesity and extreme dyspnoea at rest’. 

2. [Dr B] further commented in another letter to [Dr C] dated 21 September 
2005 ‘there is a considerable problem of morbid obesity which is going to make 
anaesthesia fraught with hazard’. Later in the same letter [Dr B] states ‘prior to 
surgery I will make sure that [Mrs A] has a very good anaesthetic assessment … I 
will have to do [Mrs A] at the public hospital where we will be close to ICU 
(Intensive Care Unit) back up facilities’. 

3. On 26 September [Dr B] again wrote to [Dr C] reiterating the need for 
good anaesthetic assessment. I note that the surgical consent form was signed by 
[Dr B] as is appropriate given he was the practitioner going to embark on the 
surgery. His subsequent operation note was detailed and clear. 

4. On 11 October 2005 the patient had a pre-operative assessment. I assume 
from the notes referred to me … that this was filled out by a nurse and then 
annotated with comments by [Dr D] the anaesthetist. In this assessment form 
hypertension, hypothyroidism, asthma, obstructive sleep apnoea and obesity are all 
again clearly identified as co-morbidities. The anticipated problem of respiratory 
and cardiovascular complications are recorded by the anaesthetist. There is a 
handwritten annotation ‘HDU availability’. I am not sure whether this is a 
statement or a question, it is unsigned and undated. At the top of this page … is 
another undated, unsigned handwritten annotation ‘red flag *’, These appear to be 
the only written indications of an alert that this patient would require post 
operative care in a specialised environment. 

5. The house surgeon admission notes added no new information to that 
already described. 

6. [The] quality and risk manager of the Lakes District Health Board wrote to 
the Health and Disability Commissioner on 11 July 2007 … In that letter she states 
‘the surgery was cancelled due to the lack of a bed in the HDU’ (high dependency 
unit). Perusal of the notes however indicates that the cancellation was not due to 
lack of availability of beds rather that an abnormality on a routine preoperative 
chest X-ray had been disclosed and that this required clarification by a CT scan. 
[She] also states in that letter that the need for an HDU was flagged, presumably 
referring to the annotation that I have mentioned already … . 

PERIOPERATIVE CARE 

1. Events in PACU are well outlined in the submission of [Ms E], a registered 
general nurse, who worked in that unit and who was responsible for her care after 
her operation. When she arrived in PACU her blood pressure was labile and from 
time to time quite high. Her oxygen saturations were acceptable between 92% and 
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95%. Staff Nurse [Ms E] says that at 1400 hours she spoke with [Dr D], the 
anaesthetist to discuss further orders regarding the patient’s care. She says that 
[Dr D] asked that the patient be returned to the ward indicating that he would 
review her there in half an hour. It seems that this review by [Dr D] did not occur. 

2. At 1410 hours a nurse from an orthopaedic ward came to collect the 
patient. This nurse was given a verbal and written report as to her previous 
history. There is no comment from [her] as to potential placement of the patient in 
an ICU or HDU. Perusal of the material provided does not reveal any comment 
about the patient’s destination after her stay in PACU. 

POST OPERATIVE CARE 

1. … [another] Staff Nurse [on the orthopaedic ward] has written in the 
clinical record a succinct and clear account of her condition when she arrived on 
the ward. 

2. A submission from Staff Nurse [Ms F] outlines her involvement with the 
patient. Between 1700 and 1800 hours the patient said that she was feeling hot 
and she was transferred to a single room. In this room she was attached to a pulse 
monitor to enable oxygen saturations to be recorded as well as her pulse however 
this was not alarmed. It is assumed that nursing staff were with the patient at 2030 
when it is commented that [Mr A] left his wife’s bedside. 

3. The next time entry is at 2235 when the patient was found in extremis and 
a cardiac arrest call was instituted. There is therefore a two hour period in this 
patient’s care where no one is really sure whether she was seen or not by nursing 
staff. 

4. It has been described in other submissions that the suction in the side room 
was not working properly and this compounded difficulties with the management 
of her cardiac arrest. 

OVERALL CARE 

• Many health professionals involved with the care of this patient have made 
detailed accounts of the patient’s co-morbidity. Almost all of these occurred pre-
operatively therefore there was abundant and clear indication that she presented a 
more than considerable anaesthetic risk prior to her undergoing surgery. 

• However informal the process was, with the somewhat random annotations 
previously alluded to, the patient was repeatedly and clearly identified as having 
greater than average risk of post operative complications. It is reasonable to 
assume that such a patient would not necessarily need a ‘red flag’ to alert staff to 
her situation. Her clinical circumstance would be so obvious as to demand that 
higher level of care be offered. It is not the case that her present condition at any 
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given postoperative point was the issue rather the potential for deterioration of the 
airway in such patients with obstructive sleep apnoea. 

• Contributory factors to a fatal outcome for this patient are all found in her 
immediate post operative care. This is reminiscent of the congruence of errors 
described by James Reason in which a series of events that are normally singly 
correctible conjoin to produce a significant deleterious outcome. BMJ 2000; 
320:768–770 (18 March). 

• No ICU bed was apparently available. I can find no documentation that 
describes this lack of availability. She was admitted to a busy orthopaedic ward. 
The anaesthetist (presumably but not definitely) sanctioned this transfer. On 
admission to the ward her status was satisfactory but during the early evening, due 
to distress, she was placed in a side room effectively out of sight of the nurses 
around her. Whilst she was monitored with a pulse oximeter this was not alarmed 
so that when her saturations began to fall no nursing staff were aware of her 
deterioration. 

The role of the practitioners involved in the patient’s care is worthy of comment. 

SURGEONS 
The surgical care has been of a good standard. The letters indicate clearly the need 
for surgery, the alerting of co-morbidity and the need for special post operative 
care. Consent was properly obtained. I would however be concerned if the surgeon 
had not been apprised of the absence of an ICU bed necessitating transfer of the 
patient to a general ward. Whether he should have assured himself that her 
placement was appropriate or merely relied on the advice of others to tell him what 
the situation was in that regard is debatable. It would not be expected that a 
surgeon would stop his operating list to determine the best placement for such a 
patient. As with the anaesthetists however a post operative ward round may have 
indicated to him that she was in an unsuitable post operative care environment. I do 
not know if the surgeon was informed of the eventual placement of this patient. 

ANAESTHETISTS 
Further clarification from the anaesthetists about the patient’s care would be 
valuable. I understand that [Dr D] is not available having now moved [overseas]. I 
would like to know who ‘booked’ the ICU bed if he did not, when he was told that 
such a bed was now not available and what his response to that was. It would also 
be of interest to know what conversations were had by nursing staff with him in 
respect of the disposition of the patient following her time in the post anaesthetic 
care unit. I note also that he undertook to visit the patient post operatively in the 
ward. There is no record that in fact he did so. He may well have been concerned 
to find her in the care situation that she was when she eventually died. 
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NURSES 
At one level of direct nursing care the nursing staff seem to have generally done a 
good job. I would commend the quality of the recordings done both in the post 
anaesthetic care unit and when the patient was admitted first to the orthopaedic 
ward. I do not know if the decision to transfer the patient to a general rather than 
an ICU bed was made by a duty nurse manager or a medical specialist. The 
decision to subsequently put the patient in a side room, while superficially justified 
because of discomfort was unwise given the risk to the patient of an unattended 
airway. I am very well aware that this episode must have been a painful and difficult 
one for the nurses involved. I believe that the pathway to prevent a recurrence of 
the problem is best defined by the nursing community at Lakes DHB. I also believe 
there is real merit in that nursing community examining the relationship between the 
many protocols and guidelines that currently exist and actual clinical nursing 
practice. 

SUMMARY 

The major error in this case was the lack of appreciation of the potential post-
operative hazards posed by this patient. Regrettably these were repeatedly and fully 
documented preoperatively by a variety of health professionals but nonetheless 
their import was not recognised in the preoperative and postoperative periods of 
her care. Given the extensive recording of the alerts, lack of appropriate action in 
the knowledge of those alerts and the fatal outcome I would regard this as a severe 
departure from standard practice. 

RECOMMENDATIONS 
The informal process described of alerting of patients with such significant pre-
operative co morbidities needs to be corrected. There needs to be a proper ‘default 
pathway’ for patients who require such care after elective surgery. 

• Elective surgical patients with significant problems deemed to required special 
care postoperatively need a formal identification to that effect on their charts. 

• The bed should be ‘booked’ by the anaesthetist. 
• If a bed in ICU is unavailable for such elective patients then the surgery should 

be deferred. 
• If the ICU bed suddenly becomes unavailable because of an emergency 

situation (as presumably happened in this patient’s case) with another patient 
then the elective patient should remain in the post anaesthetic care unit until 
such facility is available. Failing that, a special nurse should be employed to 
care for the patient until such time as an ICU bed is available. 

• If that is not possible they should be in a general surgical ward rather than an 
orthopaedic ward and preferably one that is less busy. 

• Whatever ward environment such patients are transferred to from PACU they 
should be in 4 bedded room equipped with properly alarmed monitoring and 
resuscitation devices. 

• Single rooms in general wards should not be used for such high risk patients.” 
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Response to provisional opinion 

Lakes District Health Board 
In response to the provisional opinion, Lakes DHB acknowledged “the breach in the 
care provided to [Mrs A] under Rights 4(1), 4(2) and 4(5) of the Code of Rights”. 

The DHB submitted: 

“However untimely her death was it should be noted that the post-mortem report 
acknowledges that her death was cardiac of nature and that due to her heart disease 
[Mrs A] may have died at any time.” 

Dr D 
Dr D stated that he accepted the preliminary conclusions, “in particular [his] lack of 
communication with [Dr B] regarding the transfer [of Mrs A] to the orthopaedic ward 
from the post-anaesthetic care unit”. 

 

Code of Health and Disability Services Consumers’ Rights 

The following Rights in the Code of Health and Disability Services Consumers’ Rights 
are applicable to this complaint: 

RIGHT 4 

Right to Services of an Appropriate Standard 

(1) Every consumer has the right to have services provided with reasonable care and 
skill. 

(2) Every consumer has the right to have services provided that comply with legal, 
professional, ethical and other relevant standards. 

… 

(5) Every consumer has the right to co-operation among providers to ensure quality 
and continuity of services. 
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Opinion: Breach — Lakes District Health Board 
Introduction 
The management of a patient in hospital requires the cooperation of a large team of 
clinical and non-clinical staff. This team is responsible for ensuring that the care 
provided to a patient is of an appropriate standard, from his or her first assessment 
until discharge from hospital. To this end, a hospital must have adequate systems in 
place to ensure that a patient’s care is assessed, planned and delivered appropriately.  

Mrs A did not receive care of an appropriate standard at Rotorua Hospital. Although 
her breast cancer surgery proceeded without incident, postoperative care was deficient 
in several respects, and her postoperative care was poorly planned and delivered. I 
accept the view of my independent expert, anaesthetist Dr Vaughan Laurenson, that it 
is unlikely that an HDU environment would have made any difference to the sad 
outcome for Mrs A, but that does not excuse the care failings. The situation was 
compounded by the shameful way that Mrs A’s family was treated in the immediate 
aftermath of her death. 

For the reasons given below, in my opinion Lakes District Health Board breached 
Rights 4(1), 4(2) and 4(5) of the Code of Health and Disability Services Consumers’ 
Rights (the Code), by failing to meet the standards expected of a public hospital. 

Chest X-ray 
Mrs A was originally scheduled for surgery on 27 October 2005. There is some 
conflict in the evidence from Lakes DHB about why this surgery was cancelled — 
either because no HDU bed was available, or because an abnormality on her chest X-
ray required further investigation. I endorse Dr Laurenson’s view that the X-ray 
abnormality should have been identified at an earlier stage, and that this was a “low 
level systems error”. 

HDU bed 
Mrs A was identified by the surgeon and anaesthetist as requiring an HDU bed 
following surgery because of her significant medical problems. However, when her 
surgery finally took place, although there was (according to Lakes DHB) an HDU bed 
available at the start of the procedure, none was available when she was finally ready 
for transfer from PACU.  

Mrs A was reviewed in PACU by the anaesthetist and a decision made to transfer her 
to an orthopaedic ward, since even a regular surgical bed was not available. Dr 
Laurenson advised that this transfer was appropriate, “given the assessments made of 
her clinical progress during the day”.  

I note, however, that there is some conflict in Lakes DHB’s explanation of why Mrs A 
was not transferred to an HDU bed. On one hand it advised that Mrs A’s need for an 
HDU bed “was not transferred to the second booking” following the cancellation of 27 
October 2005; on the other hand, I have been informed that both the surgeon and 
anaesthetist enquired as to the availability of an HDU bed immediately prior to surgery. 
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The Associate Director of Nursing for Lakes DHB stated that HDU had no record of 
Mrs A’s intended admission, and the management of HDU were unaware of the 
intention to transfer Mrs A postoperatively. Ms E, the nurse in PACU, stated that there 
was no formal plan to transfer Mrs A, and it was simply being considered. I also note 
that there is no mention in any clinical record of a plan (or even a consideration) to 
transfer Mrs A to HDU. In any event, although I accept that Mrs A was not 
inappropriately transferred to a ward from PACU, there was clearly some confusion in 
Lakes DHB about the system of booking an HDU bed. Dr Laurenson advised, “The 
system for booking HDU beds appears to have failed.” In my view, there is no 
question that that system did fail.  

I endorse the view, accepted by the Associate Director of Nursing for Lakes DHB that 
Mrs A fell through the cracks in the system. This was an unsatisfactory state of affairs 
that jeopardised patient safety. It is also worthy of note that Dr B was not informed of 
the change of plan to transfer Mrs A to a ward, and was shocked to find out after her 
death that this had occurred. It is thus also clear that the anaesthetist failed to keep Dr 
B fully informed. The transfer was against the intentions of both the surgeon and the 
patient. Dr D should have discussed the proposed transfer with Dr B as soon as he 
became aware that there was no HDU bed available. 

Management of care on ward 
After Mrs A was transferred to the orthopaedic ward, some of the systems to ensure 
an appropriate standard of care broke down. 

From her admission to the ward from PACU, Mrs A was nursed in a standard-sized 
hospital bed, which was unsuitable given her size. Lakes DHB accepts that a larger bed 
should have been available, but the “communication was inadequate”.  

A properly functioning District Health Board should have systems in place to ensure 
that a hospital patient who requires non-standard equipment has that equipment 
available. Mrs A was not an emergency admission; she was admitted for planned (albeit 
urgent) surgery. Her requirement for a larger bed should have been identified at her 
initial assessment, and appropriate actions taken to ensure that such a bed was 
available. 

Mrs A was also nursed in a side-room, which appeared inconsistent with the need to 
observe her closely for postoperative complications. I note Dr Alley’s advice that 
single rooms “should not be used for such high risk patients”. 

Mrs A had a number of comorbidities that necessitated special care, in particular her 
weight, breathing difficulties and hypertension. Yet no individualised nursing care plan 
was written. Although Lakes DHB has, since these events, introduced a more 
extensive postoperative protocol (see Appendix 4), at the time of Mrs A’s admission 
the only guidance for staff was to perform half-hourly clinical observations until the 
patient was “stable”. No parameters for “stable” were provided, and there was no 
advice about what clinical observations were appropriate.  
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Lakes DHB also advised that it had been an “expectation that Mrs A would be 
monitored with continuous pulse oximetry with relevant alarms”. It is unacceptable 
that this “expectation” is not documented in any of Mrs A’s records. Clinical 
instructions of such significance should be specifically documented. 

As noted in the Capital and Coast DHB inquiry report:10

“A proper plan would have set out the frequency and type of clinical observations 
required, and what actions should be taken if the observations altered significantly.” 

Although Dr D stated that he gave “clear instructions” to Ms E for Mrs A’s care on 
the ward (“the need for pulse oximetry monitoring, supplemental oxygen and regular 
observations”), these instructions were not documented. In my opinion, Dr D should 
have documented his instructions. 

An individualised management plan should have been developed, to take into account 
Mrs A’s particular needs. This plan would have included clear instructions on type and 
frequency of clinical observations. 

Staffing 
Five nurses were on duty to care for 22 patients on the orthopaedic ward. Although 
this may be an adequate staffing level at a normal time, the time of Mrs A’s admission 
was not a normal shift. Mrs A should have been nursed in HDU. She was highly 
dependent on the nursing staff to monitor her and assist with her care. I note that her 
allocated nurse required the assistance of three colleagues to assist with changing Mrs 
A’s bed linen, and Mrs A’s niece was asked to stand by the bed to stop Mrs A from 
falling from the bed while the nurse went for assistance. Another visitor recalls not 
being able to find a nurse on two separate occasions when she was concerned about 
Mrs A’s condition. I share my experts’ doubts about the adequacy of nursing support 
on the ward. 

Even if Mrs A’s initial clinical observations meant that it was appropriate for her to be 
transferred to a ward (rather than HDU) from PACU, it should have been anticipated 
that Mrs A was a patient who would require additional nursing support, and Lakes 
DHB should have responded to this situation accordingly. 

Equipment 
Blood pressure monitoring equipment attached to Mrs A when she was on the ward 
continually emitted a “beep” because it had run out of recording paper. This would 
have deprived the nursing staff of an important alert to any deterioration in Mrs A’s 
condition. I note that Ms F recorded only one set of observations (at 3.45pm) during 
Mrs A’s first three hours on the ward because of her workload. This is an 
inappropriate standard of care for a postoperative patient with significant risk factors, 
on a surgical ward. 
                                                

10 Opinion 05HDC11908 (22 March 2007), page 100. 
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The continuous beeping must have been disturbing for Mrs A and her family, let alone 
other patients on the ward. Nor would Ms F’s advice to ignore the alarm have been 
reassuring. It seems inconceivable that such a situation could occur in a modern public 
hospital in 2005. 

As noted above, Lakes DHB also advised that it had been an “expectation that Mrs A 
would be monitored with continuous pulse oximetry with relevant alarms”. I have 
already commented on the failure of this instruction to be documented, but I note that 
the equipment available to nursing staff at that time did not include pulse oximeters 
with alarms. Again, this is inadequate. If a patient has been identified as requiring such 
equipment, it should have been provided. (I note that, according to Lakes DHB, 
appropriate equipment is now available.)  

Summary 
The numerous failings in the care provided to Mrs A were caused by poor planning of 
a scheduled operation for a patient with significant risk factors. An appropriately sized 
bed was not provided, and nursing staff were ill-supported to care for her in a non-
HDU setting. There was no individualised plan designed to assist staff to manage Mrs 
A’s specific needs, and the equipment used to monitor and record vital clinical 
observations was either not working correctly, or was not available. I also note that the 
anaesthetist failed to discuss with, or inform, the surgeon of Mrs A’s intended transfer 
to a general ward.  

I endorse the following comment of Dr Pat Alley, who advised me on the systems 
issues in this case: 

“The major error in this case was the lack of appreciation of the potential post-
operative hazards posed by this patient. Regrettably these were repeatedly and fully 
documented preoperatively by a variety of health professionals but nonetheless 
their import was not recognised in the preoperative and postoperative periods of 
her care. Given the extensive recording of the alerts, lack of appropriate action in 
the knowledge of those alerts and the fatal outcome I would regard this as a severe 
departure from standard practice.” 

Mrs A did not receive postoperative care of an appropriate standard, and clinical staff 
did not properly co-ordinate their care. Lakes DHB failed Mrs A and her family. In 
these circumstances, Lakes DHB breached Rights 4(1), 4(2) and 4(5) of the Code. 
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Other concerns 

Trout flies 
When Mrs A’s family arrived on the ward after the traumatic news of her death, they 
were greeted by “dead insects sprinkled over the sheets”. I am amazed that in a facility 
like Rotorua Hospital this problem cannot be satisfactorily rectified. I am not reassured 
by the response from Lakes DHB that “screens for the windows are being sourced and 
fitted to reduce the number of insects” (my emphasis). 

Communication with family 
When Mr A arrived at the hospital — having been called urgently at 11.10pm — the 
entrance was locked and no one was there to meet him. When he found his sister-in-
law at his deceased wife’s bedside, he found an endotracheal tube still in place. 

At a time when accurate and sympathetic responses would have been of the greatest 
importance, the family did not receive the help they needed. Nursing staff failed to 
answer simple questions from grieving family members.  

Lakes DHB has advised that the nursing staff “did not have a clear view of the 
Coroner’s process”, and that training has been put in place to deal with this. I note that 
Lakes DHB has made changes to its systems whereby there is now an “identified senior 
nurse coordinator for each shift”. It is surprising that this was not in place at the time 
— Mrs A cannot have been the first patient to die unexpectedly at Rotorua Hospital. 

When Mr A asked for a copy of his wife’s clinical record after her death, he was told 
that he would have to wait for ten years. This was both inaccurate and unhelpful. 
Lakes DHB states that it “will work with the records department to ensure they are 
more informative and helpful in the future”. It is lamentable that staff in the records 
department gave such inaccurate advice. 

I also note that Mr A did not receive a written acknowledgement of his letter of 
complaint dated 30 November 2005 until early January 2006. This was a further failure 
by Lakes DHB. 

The poor communication with Mrs A’s family after her death was naturally very 
distressing to them. It showed a lack of compassion and a disregard of the duty that 
hospital staff owe to the family of a recently deceased patient.  

As I stated in my Capital and Coast inquiry report:11

“All too often, families are left in the dark after a patient is harmed or dies 
unexpectedly during a hospital admission. Hospital management and clinicians owe 
families a duty of candour in such circumstances — to openly discuss and honestly 
disclose what has happened, and to apologise for any shortcomings in care.” 

                                                

11 05HDC11908 (22 March 2007). 
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I note that in another recent case involving the unexpected death of a patient at 
Rotorua Hospital in January 2006,12 I found that communication with the family was 
inadequate. Clearly, hospital staff need more training and support in this sensitive area. 

 

Non-referral to Director of Proceedings 

Having found that Lakes DHB breached the Code of Health and Disability Services 
Consumers’ Rights, I am required to consider whether it should be referred to the 
Director of Proceedings to decide whether further proceedings are warranted.  

Lakes DHB submission 
Lakes DHB submitted that it should not be referred to the Director of Proceedings: 

“You have proposed that Lakes DHB be referred to the Director of Proceedings 
for the purpose of deciding whether any proceedings should be initiated against the 
DHB. It is Lakes DHB’s submission that this is not a matter for which the DHB 
ought to be referred to the Director of Proceedings, and you are requested to 
reconsider this proposal. In summary, the DHB states: 

(a) It is accepted that Lakes DHB has fallen short in the care provided to [Mrs A], 
and that a breach finding is warranted. Lakes DHB accepts that a Ministry of 
Health audit of the changes implemented by Lakes DHB is appropriate; 

(b) With there being a comprehensive and publicly available investigation report 
following your investigation, and recognising Lakes DHB’s acknowledgement 
above, it is not in the public interest for the case to be the subject of further 
investigation and possible proceedings before the Human Rights Review 
Tribunal; and 

(c) A further investigation and the possible initiation of proceedings would in fact 
be contrary to the public interest in that it would have a significant impact on 
Lakes DHB’s commitment, and ongoing ability, to deliver the best possible 
services to the community. Proceedings would redirect valuable resources away 
from the delivery of health services, and would have a significant adverse 
impact on morale at the DHB.” 

Each of these points is now considered in further detail. 

                                                

12 06HDC08129 (17 September 2007). 
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Acceptance that Lakes DHB has fallen short 
Lakes DHB accepts that it has fallen short in the care provided to Mrs A. Lakes 
DHB accepts that a finding that Right 4 of the Code has been breached is 
warranted. 

Lakes DHB has apologised to Mr A, and will do so again following conclusion of 
your investigation. 

Lakes DHB has taken extensive steps to implement changes following the events 
surrounding Mrs A’s care. These are referred to in [the] report. Lakes DHB is 
entirely supportive of the suggestion that the Ministry of Health audits the DHB to 
ensure that the changes have in fact been made. There is no objection to this 
recommendation in your report. 

Further investigation is not in the public interest 
… 

It is Lakes DHB’s position that there is no public interest in proceedings being 
instituted in the present case, and in particular there is no public health or public 
safety reason for further consideration of such proceedings. In support of this 
submission, Lakes DHB notes the following: 

(a) As is clear from this letter, Lakes DHB accepts that it has fallen short in the 
care provided to [Mrs A], and that a finding of a breach of Right 4 of the Code 
is warranted; 

(b) Your office has undertaken an extensive and comprehensive investigation which 
has resulted in a significant report that will be beneficial, not only to Lakes 
DHB, but to all DHBs and indeed the sector generally. It is noted that you 
intend to provide a copy of the final report to all DHBs, and to place the report 
on your website for educational purposes. It is submitted that there can be no 
doubt that the health sector and the public at large will have every opportunity 
to be adequately informed about the circumstances of the treatment of [Mrs A], 
and to learn from Lakes DHB’s failings; 

(c) Taking the above two points together, it is difficult to see any justification for 
initiating proceedings that could be based on any educational ground, or on any 
basis that proceedings would somehow set standards for the sector. These 
(laudable) objectives are readily achieved through the release of the final report. 
HDC reports do of course carry considerable weight in terms of medico-legal 
precedents. There is nothing to be gained from any further analysis of this case 
by a tribunal that may be less well equipped than your office to comment on 
appropriate standards of health providers in New Zealand; 

(d) On the basis that there will be a final finding that Lakes DHB was in breach of 
the Code, the remedy available under section 54(1)(a) of the Act (being a 
declaration that the action of the provider is in breach of the Code) is now a 
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moot point. It is submitted that it could not possibly be said to be in the public 
interest to justify the considerable further expenditure of public funds, both 
within your office and within the DHB, in a proceeding to seek a declaration of 
a breach of the Code in these circumstances; 

(e) The only other remedy potentially relevant under section 54(1) [of the] Act is 
the award of damages. This is not the place to discuss damages. However, if 
[Mrs A’s] family have incurred any expenditure or suffered other loss, it may be 
there can be some sensible discussion around reimbursement. It is not necessary 
for the matter to require the continued investigation and consideration of 
proceedings in order to address such issues. 

Further investigation would be contrary to the public interest 
… Lakes DHB submits that any referral to the Director of Proceedings for the 
consideration of initiating proceedings is not only not in the public interest, but it is 
in fact contrary to the public interest. 

In considering whether the DHB ought to be referred to the Director of 
Proceedings for the possible initiation of proceedings, the purpose of the HDC Act, 
and the strategies and objectives that must be taken into account when conducting 
investigations under the HDC Act, are relevant. The following points are 
emphasised: 

(a) The purpose of the HDC Act is to protect and promote the rights of health 
consumers (section 6). If this objective can be achieved through the release of 
your final report, without initiating a further and costly process, that ought to 
be preferred; 

(b) The obligation to take into account the broader impact of ongoing 
investigations on health consumers generally, and the community at large, is 
emphasised by the requirement in section 7 [of the] Act to take into account the 
objectives for district health boards as set out in section 22(1) New Zealand 
Public Health and Disability Act 2000 (‘NZPHD Act’), so far as such 
objectives are applicable. It is submitted that the following objectives in section 
22(1) [of the] NZPHD Act are directly applicable to the way in which the 
Commissioner must undertake and complete the investigatory functions 
generally, and how reports are prepared: 

• Improving, promoting and protecting the health of people and 
communities (section 22(1)(a)); 

• Promoting effective care for those in need of health services (section 
22(1)(c)); and 

• Exhibiting a sense of social responsibility by having regard to the 
interests of health consumers (section 22(1)(g)). 
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Lakes DHB submits that the final report, when disseminated as proposed, will go 
as far as it is necessary to go in terms of achieving the Commissioner’s statutory 
objectives, including the objectives in the NZPHD Act. Any further investigation 
and initiation of proceedings will be contrary to the statutory objectives referred to 
above, in that: 

(a) nothing more will be achieved over and above what has already been achieved; 
and can be achieved quite independently from the initiation of proceedings; 

(b) the initiation of proceedings will have a significant detrimental impact on Lakes 
DHB and its employees, with the almost inevitably high profile of such 
proceedings impacting on the morale of the organisation and the ability to 
attract staff, all to the detriment of the community at large; and 

(c) significant resources, both financial and human, will need to be expended to 
respond to any proceedings. It is submitted that the public would be far better 
served by using such resources in striving to provide high quality services to the 
community, including purchasing new equipment, implementing systems for the 
analysis of adverse events, and so on. 

It is submitted that the public interest is best served by allowing Lakes DHB to 
move forward and concentrate on the delivery of quality health services to the 
people of the region. 

It is noted that in your 2006/07 annual report you referred to cases in that year 
referred to the Director of Proceedings to consider further proceedings ‘because of 
major shortcomings in care or unethical practice’ (page 1). Lakes DHB submits 
that it could not possibly be said that, for all its shortcomings, that there were 
‘major shortcomings in care’ or ‘unethical practice’ in the present case. Taking 
this and the points referred to above into account, it is submitted that it is not in the 
public interest to refer the matter to the Director of Proceedings.” 

Decision not to refer Lakes DHB to Director of Proceedings 
I do not accept Lakes DHB’s submission that “it could not possibly be said that there 
were ‘major shortcomings in care’ … in the present case”. Although the surgery 
proceeded without incident, the lack of planning led to numerous failings in the 
postoperative care for Mrs A. There were major shortcomings from the time Mrs A left 
the Post Anaesthetic Care Unit until her death on the orthopaedic ward 11 hours later. 

There is some force in the submission that further proceedings will be costly and will 
impact detrimentally on the staff of Lakes DHB. Of course, that will often be the case 
when a district health board faces the ultimate legal accountability — proceedings by 
the Director of Proceedings before the Human Rights Review Tribunal. 
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As I stated in the Capital and Coast inquiry report:13

“Public identification in a Commissioner’s Opinion that criticises a district health 
board’s systems and finds it in breach of the Code will in most cases suffice as a 
means of accountability.” 

Mrs A’s case is clearly a borderline case for referral. It is all too easy for a district 
health board to state that it should be allowed “to move forward and concentrate on 
the delivery of quality health services to the people of the region”. Nevertheless, I 
accept that the public criticisms of Lakes DHB in this report and the finding that the 
DHB breached the Code is a sufficient form of accountability. I am satisfied that a 
thorough audit of Lakes DHB’s hospital systems by the Ministry of Health will ensure 
that the necessary changes have indeed been made, to protect future patients. In all the 
circumstances, I do not consider that the public interest warrants a referral of Lakes 
DHB to the Director of Proceedings. 

 

Recommendation 
I note that Lakes DHB has extensively reviewed various hospital systems and staff 
guidelines in the light of this case.  

I recommend that the Ministry of Health undertake a thorough audit of Lakes DHB to 
ensure that various changes stated to have been made have in fact been made, and 
report its findings to me by 31 August 2008. 

 

Follow-up actions 
• A copy of this report will be sent to the Minister of Health and the Director-

General of Health. 
• A copy of this report, identifying Lakes DHB and Rotorua Hospital, but with 

details identifying all other parties removed, will be sent to the Quality 
Improvement Committee, Quality Health New Zealand, the Royal Australasian 
College of Surgeons, the Australian and New Zealand College of Anaesthetists, 
and all district health boards, and will be placed on the Health and Disability 
Commissioner website, www.hdc.org.nz, for educational purposes. 

                                                

13 05HDC11908 (22 March 2007). 
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