Psychiatric Nurse, Mr U
Auckland District Health Board

A Report by the

Deputy Health and Disability Commissioner

(Case 06HDC18422)

Health and Disability Commissioner
Te Toihau Hauora, Hauatanga






Commissioner’s Opinion/06HDC18422

Contents
1.0 OVEIVIBW...oiiiiiiiiiieit e ettt emmmmma ettt e e e e e e e e e e e e e e e e s e e e s 3
2.0 INVESHIGatioN — M U ...uiiiiiiee e nn e e e 3
2.1  Mr U’s Background and Qualifications............cccceeeeeeeeiieeeeeeiiiiiinn, 3
2.2 Admission to the Unit 30 June 2006.............cccvrmrreeeriniiniieeeee e 4
2.3  Re-admission on 17 July 20086...........ccovveeieeiiiiiiiiiieee e eeeeeee e e 5
2.4 Concerns raised about Mr U..........ccoeviiiiiiiiiiiiii e 7
2.5  Ex-patient August/September 2006.........cccceeeeeeeeiiiierieeeiiiiiiaes 8
3.0 Deputy Commissioner’'s FINAiNgS — MFr U ....ccceeeiiiiiiiiiiiieeeeeeeeeeeeiiiies 10
4.0 Investigation — ADHB.......ccoooi oo 15
4.1  Actions taken by ADHB regarding Mr U’s conduct.............ccccceeenn... 15
5.0 Deputy Commissioner’s Findings — ADHB ....cooeeeeeiiiiiiiiieeeeeeis 17
5.1 Direct or vicarious liability .............oouviiiiiiiiiiiii e 17
6.0 Deputy Health and Disability Commissioner'sropn ...............cccccceeeeeeeennnn. 18
B.1 MI U e 18
6.2  ADHB .o 18.
7.0  ReCOMMENAALIONS.....ciiiiiiiirieiie e 19
7.1  Proposed follow-up aCtiONS.........ccevvvviiuiiiiiiiiiiee e e eeeeeeeeveeeeeeeeeeeeaeens 19
8.0 AJAENAUM ....oiiiiiiii e e 20
Appendix 1 — Parties inVOIVed..............oooevviiiiiiiii e 21

Appendix 2 — Code of Health and Disability Service€onsumers’ Rights22

Appendix 3 — Dr C’s concerns about Mr U’s practiCe..........ccccceveeeieeeeeeennn. 24
Appendix 4 — ADHB POlICY.........ccuuuuiiiiiiiiiii e e 26
Appendix 5 — Mr U’s response to Provisional Opinion..............ccceevvvvvvvnnes 27

14 May 2008 H)’( 1

Names have been removed (except Auckland DHB)teqgtrprivacy. Identifying letters are assigned
in alphabetical order and bear no relationship keetperson’s actual name.



Health and Disability Commissioner

Investigation Summary

Complaint

The Nursing Council referred concerns about psydbiaurse Mr U to our Office in
early December 2006. The concerns related to Miudjgofessional conduct towards
Ms A during her hospital admission to an Aucklandtiict Health Board (ADHB)
mental health unit, and as an ex-patient afterhdisge. The Nursing Council viewed
Mr U as a risk to public safety.

Investigation process

On 16 February 2007, an investigation was commemtedvhether registered nurse
Mr U provided services to Ms A in accordance withfpssional and ethical standards
in July/August 2006, during which period it is gésl Mr U initiated a sexual
relationship with Ms A. Also investigated was thppeopriateness of care provided by
Auckland District Health Board to Ms A in July/Ausp2006.

A considerable number of parties are involved is tomplaint — seéppendix 1
Information from all parties was gathered and cdex@d. This report outlines the
various standards, including the Code of Health Brsébility Services Consumers’
Rights (seeAppendix 2 that are relevant when determining whether or aot
individual or an organisation has met accepteddstals of practice.

Commissioner’s report

The purpose of the report is to set out the infdimmareceived from the various
parties, and to determine whether or not therebbas a breach of the Code of Health
and Disability Services ConsumeRights (the Code).

The provisional report concluded that Mr U did lmtedhe Code and that Auckland
District Health Board was not vicariously liabler fois actions. However, comment
was made about the reference provided to Mr U wieeresigned from ADHB, as it
made no mention of the concerns about his praciibe. report recommended that
ADHB address the appropriateness of providing egfees in these circumstances.

The parties were invited to respond to the findings

Conclusion

In his response to the provisional report, Mr U #thd a sexual relationship with Ms
A. The Director of Proceedings has been askedviewethe case and consider taking
proceedings against Mr U.
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1.0 Overview

Ms A has been involved in psychiatric services asimid-adolescence. She is
described by staff who have cared for her as ay“velnerable person”.

Several internal complaints were made by Mr U’'deagues in relation to his non-
observance of standard practices aimed at proteetimerable female patients such
as Ms A. One colleague claimed that Mr U had totd that he was having a sexual
relationship with Ms A. This allegation was supgedrby Ms A. Mr U initially denied
having had a sexual relationship with Ms A but atkuli that he became too involved
in her care.

Mr U resigned from his position following an intatrinvestigation into his conduct.
ADHB advised that the concerns related to both Ms btate of mind and his
competence. It is not clear from the documentapovvided by ADHB whether a
decision was made relating to the allegations abMut’s relationship with Ms A.
Mr U was required to undertake a six-week supewmigirocess and was instructed to
have no further contact with Ms A. These requireis@ere not met.

Issues such as sexual misconduct are often diffioybrove when it is one person’s
word against another’s, and there is little or mmence to support the allegation. In
this case, Mr U has confirmed that he did havexaiaerelationship with Ms A. A
health professional has an obligation to his or ¢clemts to provide a service that
minimises potential harm and optimises the cliemglity of life. It is therefore
important to maintain professional boundaries.

Mr U failed to maintain appropriate professionalubdaries and cultivated a
relationship with Ms A that jeopardised her meatad physical well-being.

2.0 Investigation — Mr U

2.1 Mr U’s Background and Qualifications

Mr U completed his Bachelor of Nursing in 1998. Was employed at Auckland

Hospital's acute mental health unit (the Unit) fr@acember 2003 until 10 December
2006. He advised that he was “generally aware” refggstered nurse’s responsibilities
in relation to the Health Practitioner's Competenkssurance Act 2003 and the
Mental Health Nursing Standards. Mr U stated that ioles and responsibilities of
health professionals working at the Unit were @m@fin “about 1997”. Mr U said that

during the period he worked at the Unit, this doeaimremained in draft. He was
aware that the registered nurses’ responsibilitvese also outlined in the Mental
Health Nursing Standards and that he was “geneaaligre of the legislation due to
his involvement as a union representative.”
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Health and Disability Commissioner

Mr U stated that his understanding of the respalits#ls of a registered nurse working
at the Unit are to:

* Work in partnership with the consumer (i.e. thaqydj.

* Formulate and participate in strong collaboratigeecplanning centred
on the consumer’s needs. This involves the nursdindewith other
professionals i.e. nurses, doctors, specialistsgiako workers,
occupational trainers and the like, not to mentl@consumer.

* Administer medication to consumers as prescribedualified medical
staff.

* Observe and monitor psychiatric signs and symptoms.

* Document these symptoms and report any changesirainstate that
are observed. These reports are done both orallynawriting. There is
a requirement to provide written reports at the efdeach shift in
relation to each consumer who is the subject ad.car

* Formulate ongoing management plans in relatiorotsemer care. This
covers in-patient care, multi-disciplinary care ganned discharge for
a return to the community as appropriate.

The emphasis in the discharge of responsibilitiferd depending upon
where one is employed within the unit. For instaneten one is
employed at ICU (Intensive Care Unit) the focusvesy much on
containment of the acute phase of the diagnosedaméimess and
settling mood and symptoms to enable the consuméetome more
comfortable. S/he can then be transferred to adessre environment
safely. This would involve transfer to one or twmea wards within the
unit.”

2.2 Admission to the Unit 30 June 2006

On 30 June 2006, Ms A was admitted acutely to e bf the Unit. She was
suffering from extreme anxiety, exhibiting distressl agitation, and had considerable
difficulty sleeping. Staff managed her anxiety watbunselling and medication. Ms A
was prescribed antipsychotic and anti-anxiety natios, a sedative and an
antihypertensive.

During this admission, a treatment plan was fortealafor Ms A by the Unit’s
Clinical Director, psychiatrist Dr C, psychiatrists G and psychologist Ms D. Dr C
noted their plan to move Ms A from the ICU to a dwaMs A was to take
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responsibility for her own safety. He noted, “artempts on our part to take on the
role of ‘keeping [Ms A] safe’ significantly increas her risk of suicide”. The plan was
that Ms A was not to rely on admission to the Waitontrol her extreme anxiety, but
should utilise distraction techniques. If Ms A sedrmed or attempted suicide while
an inpatient, she was to be discharged immediabelyC discussed his decision with
Ms A.

During the night of 3 July, a male patient enteisiA’s room, exposed himself and
made sexual comments. Ms A was extremely upsehéyncident. However, Dr C

decided to discharge her the following day andrayed for her to see Ms D at an
Auckland District Health Board mental health commtyrsupport service (the

community support service) as soon as she wasatigett. Dr C told Ms A that she
needed to rebuild her relationship with Ms D and swgports in the community. Ms
A was discharged from the Unit on 5 July.

2.3 Re-admission on 17 July 2006
On 17 July, Ms A was readmitted to the Unit becanisecreased concerns for her
safety.

The next day, Ms A was found semi-conscious in towam in the ward. Staff
suspected that she had attempted to asphyxiatelthéfee senior staff member on
duty discussed the incident with Dr C, who directiedt, in line with the treatment
plan devised for Ms A (which she had agreed to) slas to be discharged
immediately. However, after grave concern for Ms Aafety was expressed by a
family member, it was agreed that she should stdpspital.

During the afternoon of 19 July, Mr U recorded iis W's clinical records that he had

entered her room, woken her and taken her to thid srmoking area for a cigarette
and an “informal debrief”. In doing so, Mr U took mccount of accepted practice at
the Unit in relation to patients with Ms A’s diagi®, who are to be cared for by
experienced female staff members, or that only fenstaff were to enter female

patients’ rooms.

Mr U recorded his conversation with Ms A — that slemied having self-harmed the
previous day. He recorded his support of Ms A’'shwis remain in the unit and
suggested an alternative therapy approach to #haset by Dr C. Mr U explained
that his reason for entering Ms A’s room and wakimgr that afternoon was
“precautionary” because he was concerned thatlbedlpressure, which was affected
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by one of the medications she was taking, had eenhliaken during the earlier shift.
Mr U recorded Ms A’s blood pressure as being 958Hg?

Mr U said that he did not take a female staff memiaéh him because there was no
guideline requiring him to do so. Later that sMiit U made a further note in Ms A’s
record in which he was critical of the cliniciarigatment plan for Ms A and that she
was “accepting of writer's rationale”. He suggestkdt Ms A would “benefit from
DBT? as [Ms A] needs tools/strategies that she canimgliement when feeling in
crisis, and so become proficient in managing ovisesrinstead of having her altérs
be the focus of her therapy”.

Ms A stated that she knew Mr U from a previous a$mon, but his attitude towards
her during this admission was different. He seentwethke an interest in her and
talked a lot about having a friendship and doingh“things” together.

Massage incident 19 July

On the night shift for 19/20 July, Mr U and teanpgart worker Ms K were assigned
to work on the ward. Bureau nurse Ms L was als@yaed to the ward that night. It
was a quiet night and, after Ms K and Ms L finishibeir routine tasks, they
adjourned to the ward office to watch a DVD Ms Kihmought in.

Mr U brought Ms A into the room. He told them tihé$ A was not able to sleep so he
had brought her to watch the DVD. Ms K and Ms L eveurprised by Mr U’s action
in bringing Ms A into the ward office — somethingat is not allowed. Both Ms K
and Ms L stated that when Ms A sat down, Mr U dfteer legs onto another chair and
began to massage her legs with oil. They felt weigomfortable about Mr U’s actions
but did not challenge him. The massage continuecliout half an hour, but Ms A
continued to be agitated and Mr U took her backdoroom. Ms K stated that it is
common for staff at the Unit to use foot baths ammssage to manage anxiety and
mood, but she had never seen staff massage atjsalegs.

When Ms L and Ms K did their rounds to check thaquds they saw Mr U sitting on
a chair beside Ms A’s bed, reading a book. Latewas sitting outside her room. He
stayed there until about 6am.

! Blood pressure is measured in millimetres of merclihe normal range varies with age, but a young
adult would be expected to have a systolic (uppex$sure of around 120mmHg and a diastolic (lower)
pressure of 80mmHg. These are recorded as 120/80.

2 Dialectical Behaviour Therapy is a systemic cdgeibehaviour treatment for borderline personality
disorder, especially for individuals with chroniatgerns of suicidal or other dysfunctional behaxsou
DBT calls for the patient to accept reality whilaintaining a strong and conscious commitment to
change.

% Multiple personalities.
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Mr U stated that he massaged Ms A’s ankles andesalbriefly” as she was
complaining about akathesiaHe said that the massage relieved the problemUMr
noted in Ms A’s clinical record that he had massiaiger legs to relieve her anxiety,
which arose from “unwelcome sexual advances” frama of the male patients. He
noted that he offered to sit outside her room dag music to reassure her so that she
could sleep.

On 20 July, Dr C recorded in Ms A’s notes: “Femalaly to nurse [Ms A].”

On the afternoon shift of 20 July, staff nurse Mspént some time trying to calm Ms
A and settle her in bed. However, later in thetskhile doing a ward round to check
on the patients with team support worker Ms O, whe surprised to find Ms A up
and dressed and applying makeup. Ms M steppeddeutise room and expressed her
surprise to Ms O, who responded, “She’s gettinglydar the night shift.” Ms O told
her about the massage incident of the previoust.niMb M advised Ms O to report
the matter to Charge Nurse Ms N.

Night shift 20/21 July

On the night shift for 20/21 July, staff nurse Mwds the senior staff member on duty
with Mr U and an unqualified staff member. Mr Udd¥r J that he had spent time in
Ms A’s room the night before talking and counsejllrer to get her to settle. Mr J told
Mr U that it was not appropriate for him to be irs M’s room. Mr J arranged for a
female staff member to settle Ms A. He said that Wifreluctantly accepted” the
direction that he was not to go into Ms A’s room.

Ms A was discharged on 21 July 2006.

2.4  Concerns raised about Mr U

On 24 July, Dr G emailed Ms N and the Unit Manager P regarding her concerns
about Mr U’s relationship with Ms A. Dr G statedathMr U’s “self-documented
descriptions of his activities raise what are fa very serious concerns”. She stated:

“I am very seriously concerned about such disregamappropriate boundaries
in someone who is struggling with ongoing abuseablm to maintain
boundaries for herself, and extremely vulnerable itdrusion and
manipulation. | think there is reason to be conedrthat her boundaries may
be violated further, even outside the hospital.”

“ A pattern of involuntary movements induced by gsytchotic drugs such as phenothiazines.
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When Ms N returned from study leave on 24 July 20@6 J reported to her his
concerns about Mr U’s practice in relation to MsA&. part of her enquiry into Mr J’'s
concerns, Ms N spoke to Ms L and Ms K.

On 25 July, Dr C wrote to the the Unit managemésd axpressing concerns about
Mr U’s practice:

“[Mr U’s] judgement, in my opinion, is impaired. Happears to be poorly
boundaried both in his clinical interventions witiis most vulnerable service
user and in his clinical documentation. | frankig aoncerned about [Mr U’s]
motivations as well as his clinical competence ...”

A summary of Dr C’s concerns are attachedpgendix 3

2.5 Ex-patient August/September 2006

Ms A cannot recall exactly how the relationshipwestn herself and Mr U developed
after she left the Unit. She said that she thohghgent her text messages. She cannot
recall giving him her telephone number. Ms A statdtis a kind of a blur to be
honest, coz, you know when I'm sick I'm on a higbsdge of medication and it
affects my memory. ... The first time ... | can renb@m he was around at my flat and
he was saying how hard it was for him not to hawecome sexual.”

The community support service 14 August 2006

Ms D stated that when she saw Ms A at the commuuipyport service on 14 August,
she was “unreasonably happy”. (Ms D was aware thate had been rumours
circulating about Mr U’s involvement with Ms A abd Unit.) Ms D recorded the
meeting, noting that Ms A was smiling a lot, whisfas unusual. Ms D considered
that Ms A might be taking drugs. However, Ms A aghthis and said that there was
“someone new in her life". Ms A told Ms D that skes feeling safe in this
relationship and she was limiting her contact vién new boyfriend to twice weekly.
Ms A agreed to inform Ms D if she felt unsafe.

Disclosure 25 August 2006

On 25 August 2006, team support worker Mr Q attdraistaff party. At one point in
the evening he went outside for a cigarette withWimr U told Mr Q that he was
having a relationship with Ms A. Mr Q said, “I diiknow what to say.” Mr U told
him that he had been “crashing [at] her place” trad she was “good in bed”. Mr U
told him that he wanted to get Ms A “out of the namealth system and that he was
going to help her do this and look after her”. Ms&) he was “really shocked” by Mr
U’s disclosure.

Mr U denied that he made any such comments to MrMp. U, however,
acknowledges that he did say “it would be nice aweha relationship with someone
like [Ms A] in different circumstances i.e. had siw been a patient”.
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Mr U stated that he does not know why Mr Q wouldkenghe allegations or his
motivation in attributing those comments to him. Wthen went on to allege that Mr
Q had in fact made inappropriate comments aboutAMBIr U acknowledged that
making such an allegation “might be misconstruedraattempt to deflect blame from
himself”.

Counselling appointment 28 August 2006

On 28 August, Ms D saw Ms A again. She noted that Mwas to have had a
pregnancy test, but had not done so as she wéisatatiding finding out if she was
pregnant”. Ms A told Ms D that she was “not havsg much to do with her ‘new
boyfriend’ at the moment because she is not fealipgo it”. An appointment was
made for Ms A to be seen the next day at a psyehaply service.

Counselling appointment 8 September 2006

On 8 September, Ms D met with Ms A again. Dr G a® present and she and Ms
D talked to Ms A about her lack of participationtite therapeutic relationship. Ms D
told Ms A that there was an “elephant in the room’a significant issue that was
being avoided. Ms A told Ms D that she was feelyugty about not telling her about
Mr U. He had asked her to keep their relationshgeeret. Mr U told Ms A that if it
became known he could lose his job. Ms A told Ms$hBt she did not want to be
responsible for Mr U losing his job. Ms A said gh# “trapped” because she did not
like lying to Ms D and it made her therapy “quiterth because there was something,
like this lie there, that | had to tell”. Ms D reded that Ms A was able to recognise
the impact on the relationship of keeping secrets ‘amoticed immediately feeling

more connected after discussing the ‘elephant™.

Counselling appointment 25 September 2006

On 25 September, Ms A was very distressed whensalweMs D for her routine
therapy session. The content of the session fodussinly around family issues, but
she was also feeling angry and hurt about Mr Ulsabeur towards her. She believed
their relationship was “all about his needs”, ahdttMr U was only “using her for
sex”. Ms A found it hard to resist Mr U’s approashHeecause she believed that this
was all men had ever wanted from her. She saidMmdt promised to take her to
“nice places” but he only came to see her when &igted sex.

Ms A’s contact with Mr U in 2007

Ms A recalls that she found out that Mr U was unieestigation because of his
relationship with her, when he sent her a text agssand asked her to support him.
Ms A was unable to recall the date she receivetkehis

Psychologist appointment 20 February

On 20 February 2007, Ms A attended an appointméht avpsychologist, who noted
that Ms A “had sex with [Mr U] approx two weeks agod he hasn’t contacted her
since. She feels ‘stupid’, shamed and used andapacity to trust people has further
decreased.”
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Text Messages from Mr U 14 March
On 14 March 2007, Mr U sent Ms A a series of teesaages. The first text message
sent at 1.36pm read:

“Fwd: Am close 2 stepin off tall building, not surean do this all again.”
At 1.39pm:

“Fwd: Am bein investigated by health n disabilitgneision 4 rship wiv u.
need ur support or i am toast.”

At 1.46pm

“Fwd: Hi need 2 talk, urgent.”

3.0 Deputy Commissioner’s Findings — Mr U

Ms A was entitled to be free from sexual explogatand be provided with services
that complied with legal, professional, ethicaldaher relevant standards. A health
professional has an obligation to his or her ctidontprovide a service that minimises
potential harm and optimises their quality of life.

In the context of this case, Mr U, as a registaracse, was required to respect the
boundaries of a professional relationship with MsA& the Commissioner stated in
Opinion 04HDC05983:

“When [a health care provider] has a professioeédtionship with a client,
especially a client with mental health needs, heher must take extreme care
to establish and maintain the boundaries of thkttiomship. A breach of
professional boundaries is a breach of trust amdresult in physical and/or
emotional harm to the client.”

Professional and ethical boundaries

There is no question that Ms A was a vulnerablentli She was diagnosed with
Disassociative Identity Disorder and had been wewlin psychiatric services since
mid-adolescence for treatment for self-harm andoonyg sexual abuse. Ms A was
considered by her clinicians to be “unboundariedd axtremely vulnerable to
intrusion and manipulation. In a recent HDC Opirfomegistered counsellor
Anita Bocchino commented on the vulnerability ofisally abused clients:

® Opinion 06HDC09325, 7 December 2006, page 7.
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“It is not at all unusual, and in fact, expectedttsuch survivors of sexual
abuse are more likely to form revictimising relasbips and partnerships, ...
[and] will re-enact their early environments oftingisation.”

The Unit’s practice in relation to the managemenpatients like Ms A is that only
experienced female staff were to accompany fematients with this history, in their
rooms. Other staff involved in Ms A’s care were eavaf this practice and complied
with it. The need to maintain professional bourekakvas clearly set out in the ADHB
policy “Guidelines for Safe Practice — ProfessioRa&lationships” — se@ppendix

4, which states that “social contact and friendshigisveen staff and patients are to be
avoided” and that “sexual behaviour or sexual acirbetween staff and patients is ...
prohibited”. The policy also stipulates that staffe to refrain from “undue
familiarity”, and are only to visit patients at thbomes on “work related business”.

During the time that Ms A was a patient at the UNIt U cultivated a relationship
with her. Mr U made opportunities to have contadhwMs A in a manner that
overstepped professional boundaries as follows:

* On 19 July 2006, he entered her room and woke dnve¢ake her blood
pressure, despite her known sleeping difficults.U’s explanation for
this was that he was acting in a “precautionarymeéh

e Although Mr U should have been aware of the practitat only female
staff were to enter the rooms of female patienesdiad not take a female
member of staff with him when he entered Ms A’'smodr U believed
there was no guideline that required him to do so.

* He noted in Ms A’s clinical record that he alsokdbe “opportunity for an
informal debrief”, recording his discussion withrhabout his concerns
regarding her treatment management and that Ms@paed his opinion.

e During the night shift 19/20 July Mr U took Ms A tbe nurses’ ward
office where he massaged her legs for a periodnué.tPatients are not
allowed in the ward office. He spent the remaindertthe night either
inside Ms A’s room, or sitting outside the door. Bi#d that he did so
because she was “unable to sleep in room, feelaigiear/anxiety of
persons entering the room”.

e On 20 July, Dr C recorded in Ms A’s notes: “Femabedy to nurse [Ms
A]”. Mr J told Mr U on the nightshift for 20/21 Julthat it was not
appropriate for him to be in Ms A’s room. Mr J angad for a female staff
member to come to settle Ms A. He said that Mr &luctantly accepted”
the direction that he was not to go into Ms A’srmmoo

* Mr U created opportunities for Ms A to talk aboetr fiears, and for him to
discuss with her his own therapy rationale, whicksweontrary to those
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designed by Ms A’s psychiatrists, to encouragettidre less reliant on the
hospital system.

In my view, Mr U’s approaches to Ms A while she veasinpatient at the Unit were
designed to alienate her from the team authorigdceat her, in order to enhance his
influence over her.

Ms A is unable to recall how contact between héaldl Mr U was established after
her discharge from the Unit. However, on 8 Septmmivhen Ms A met with Ms D
and psychiatrist Dr G at the community support iservshe told them that she had
kept secret her relationship with Mr U. Ms A sdiit she was feeling guilty about
keeping the secret but Mr U had told her that haldidose his job if it became
known.

The importance of maintaining professional bouretam such situations, clearly set
out in nursing ethical standards, has been recedriisother cases. In a recent refort,
registered psychiatric nurse Ms Clarissa Brodepakvided expert advice and made
the following general comments about professiooalnolaries:

“Implicit in Mental Health Nursing is the need tpmeciate the boundaries of
the nurse client relationship ... It is usual for ses to ‘like’ their clients
within the context of the professional relationshifowever the nurse has the
responsibility to recognize the significant powetbalance that exists within
the therapeutic relationship. The dynamics of ati@hship that involve
disclosure on the client’s part, and empathy armtktstanding from the nurse,
can arouse strong emotions for the client andrigslof dependence. To take
advantage of these emotions, to form a ‘friendshipentionally or not, is
unethical and exploitative ...

Nurses know it is not acceptable to accept inatetito meet socially with
clients or ex-clients, nor is it acceptable to exxe phone numbers. It is a
breach of the Nursing Council of New Zealand’'s CadeConduct, and a
significant departure from what would be consideaeceptable.”

On 14 March 2007, Mr U sent Ms A three text messdgdell her that he was under
investigation by the Office of the Health and DiishCommissioner because of his
relationship with her. He stated that he was “cl@steppin off tall building”, and that
he needed her support “or | am toast”. Mr U’s texdssages were a further attempt to
coerce and manipulate a young woman to collude mighehaviour, which he knew
was a serious departure from professional standards

Sexual relationship
The information gathered during this investigattmmroborates Ms A’s allegation that
Mr U engaged in a sexual relationship with her. @ Ms D and Dr G have

® Opinion 06HDC06218, 26 January 2007, page 18.
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confirmed that they knew of the relationship at tinee, and there are no significant
inconsistencies in the information provided by them

Mr U acknowledged that he spoke to Ms A on thepietme, accompanied her for
walks on the beach and took her for coffee. He etbrihat he had a sexual or
inappropriate intimate relationship with Ms A. Howee, information has been
gathered that conflicts with Mr U’s statement:

e On 25 August 2006, Mr U told Mr Q that he was hagvan relationship
with Ms A and that he had been “crashing her plaoef she was “good in
bed.”

* On 8 September Ms A told Ms D and Dr G that shé deilty about
keeping secret her relationship with Mr U. The ordgson she kept the
secret was because he told her that he would lisejob if their
relationship became known.

* Ms A was consistent in her disclosures about thiereaf the relationship.
She said her meetings with Mr U at his home weraifihg about sex.” In
August 2006, Ms A avoided taking a pregnancy tegsirest the advice of
her psychologist because she was concerned thamighé be pregnant to
Mr U.

* In March 2007 Mr U sent Ms A a series of text mgssao tell her that he
was being investigated in relation to his relatfopswith her. The text
messages indicated that he was extremely distressddasked her to
support him.

Mr U accepts that his behaviour in relation to MsvAs “unusual” and outside his
normal practice. Mr U explained that he “was goihgpugh a very stressful period
with a marriage break-up after 10 years of marreage two children” and that “at the
time his judgement may have been impaired by paisproblems arising from the
marriage break-up”. Mr U believed that “he foundyitite difficult to leave work at
work, and his personal problems at home”.

Mr U believed that Ms A was a “person who needegpsu and help” and he had
“concerns” about the treatment she was receiving.Uvstated that Dr C “seemed
adept at improvising as opposed to being pro-aciing/or having a clear multi-
disciplinary approach to the care necessary ta WsaA for her medical condition”.
Mr U was concerned about the “pseudo-parenting \oebe of Dr C and Dr G
towards Ms A and made a number of other criticiseggrding Ms A’s treatment.

Mr U stated that Tikanga Best Practice (Mental Hgadmplementation is a way of
working that has been adopted across the ADHB ésisted within the Unit. He
believes it is a way of working that is underpini®dTe Ao Miori (Maori world)
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health paradigms that enables recovery of the iddal and their winau (family)
whether they are ®bri or by non-Miori.

Mr U stated that his attempts to implement TikamBgst Practice have led to his
troubles. He said that it is his “perceived rightlar the Treaty of Waitangi to assert
my own right to tino rangatiratangaand it is his willingness to be involved and
participate “at all levels is where | most thredtevir U believes he “threatens the
status quo” because he is outspoken and belieaedit heritage and his views are
“why | seem to attract so much flak”. He believesdst of my troubles” arise from
his attempts to implement Tikanga Best PracticenfisleHealth) which was “simply
an anathema to the resident lesbian feminists” &nel, “lesbian feminist theory
underpins its version of clinical practice at [theit]".

I am disturbed by Mr U’s claim that tino rangataagia gives him a right to implement
clinical interventions in direct opposition to thknical intervention that according to
Dr C “has been a painstakingly coordinated multighsnary treatment with very
close liaison between the community support seraivg the hospital team over the
last few years”.

Many organisations that work underabfi models of health service delivery have
practices aimed at maintaining professional bouedaiThere are also New Zealand
Qualification Authority standards for adri-based health services workers around
professional boundaries. | am therefore unconvinbgdMr U’s argument that
working under a Mori health paradigm meant that he could work sepbrérom the
clinical team treating Ms A, and ignore professidmaundaries.

Mr U said that he did not raise any of his concexipgut the treatment plan for Ms A
with Ms N, Ms P or psychiatrist. He said that heoreled his views “openly and
honestly” in Ms A’s clinical notes, “believing thatwas his duty to do so”.

Mr U’s unilateral approach flies in the face of cepts underpinning tino
rangatiratanga, which is based on a collective @aagr that includes the need to work
under tikanga (Mori lore in terms of customs, values and belief#)ich in turn is
based on treating others with dignity and respect.

Mr U advised that he understood that it was “inappate to have contact of any kind
with a patient or ex-patient outside the in-pati@rga” and that his “relationship with
[Ms A] could be viewed unfavourably”. Mr U stateat he rationalised his contacts
with Ms A as “an extension of the caring relatiapstiat a healthcare provider must
have in relation to the patients and/or ex-patient”

In response to the provisional report, Mr U admdittieat he had a sexual relationship
with Ms A. Mr U’s admission came after 12 monthsmtleading this investigation.

" Tino rangatiratanga is self-governance bgol through exercising mana (authority) of hapub(su
tribes and iwi (tribes).
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Considerable effort was expended on investigatihgs tcomplaint, including
conducting an interview with Ms A, which exposed e undue and unnecessary
stress. | do not accept that his actions can besextcby the problems he was facing in
his personal life, or that his motivation in estsitiihg the relationship was because he
wanted to be supportive and provide Ms A with a fitaé health respite
environment”.

Mr U’s actions in establishing this relationshipttwiMs A and involving her in
deception were exploitative and potentially verynglerous to her well-being. He
failed to maintain professional boundaries in healohgs with her and abused a
position of trust.

4.0 Investigation — ADHB

4.1  Actions taken by ADHB regarding Mr U’s conduct

24 August2006 — when Mr J, Dr G and Dr C expressed concern abiut)’s
practice in relation to Ms A in July 2006, Ms N aglsked those concerns. She spoke
to other staff members who were concerned about/®lipractice, and to Mr U. (Ms

K, Ms O, Ms L and Ms M are mentioned earlier in teport as having been spoken
to.) Ms N spoke to Mr U regarding his practice étation to Ms A. She told him that
female patients who have been sexually abused dghmil have male staff looking
after them. She recalls that Mr U replied that Msvduld have to learn to trust men.
When Ms N disagreed with him, he told her thatshs being unreasonable because
Ms A’s clinician was a man.

Ms N conducted a Performance Improvement Plan MitlJ, which addressed such
matters as his need to “explore the legal & ethraatification of the clinical notes
written on the 19 of July 2006”. Mr U was to participate in indiviaufortnightly
supervision with Mr J and monthly supervision wéthegistered nurse. Mr U was to
provide Ms N with evidence of the supervision.

28 August 2006— Mr Q informed charge nurse Mr R and Dr C aboe t
conversation he had had with Mr U at the staff ypamh 25 August about his
relationship with Ms A. As a result, ADHB took digkinary action against Mr U in
respect to the professional boundary concernsngrisom Mr Q’s statement. On 1
September, Mr R, an Acting Nurse Specialist andGtiRsultant Ms S met with Mr U
to discuss the allegations. Mr U denied having xuakrelationship with Ms A,
stating that the relationship was a supportiventighip.

1 September 2006~ Mr R, the Acting Nurse Specialist, and Ms S, BBnsultant,
met with Mr U to “gain information following on fra a serious allegation re [Mr U]
breaching professional relationships”. Mr U told Rithat he wanted to hear what he
was accused of before he considered “what actidnwdrat support he would need”.
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The details of the allegation were discussed. Msdidl that the report that he was
having a relationship with Ms A was “rubbish”. Herded saying any of the things
attributed to him by Mr Q. He denied having “slepth her” or having “crashed [at]
her place”. He said that he tried to be a friendstad on trust and respect”. Mr U
admitted to telephoning Ms A, taking her for waliks the beach and going to her
house to take her out for coffee. Mr R told Mr atthe would be off work on special
leave until the investigation into the allegatiovess concluded.

20 September 2006- Ms B notified the Nursing Council of her concermbout Mr
U’s health and competence to practise. The Nur€oegncil forwarded Ms B’s
notification to the Office of the Health and DidégiCommissioner. Mr U’s response
to this complaint has been summarised and inclwdexte relevant within this report.

6 October 2006— Ms P wrote to Mr U regarding arrangements fatisciplinary
meeting. Ms P stated, “We are disappointed anderaed about the length of time
that has lapsed whilst trying to arrange a meewity your representative.” Ms P
proposed a meeting with Mr U and his representdtivéhe week of 9 October.

13 October 2006— Ms B, Ms P and HR consultant Ms T met with Mahkd his legal
representative to discuss concerns about Mr U'tepsional conduct. The following
is a summary of the notes taken during the meeting:

« “[Mr U] responded by stating that the matter fomhivas the expectations
of a ‘psych nurse’. [Mr U] stated he is a recovenyse not a psych nurse.”

* [Ms B] read from the Code of Conduct for Nurses &fidwives regarding
professional conduct and explained that “contacéirggrvice user outside
of the unit was an issue”.

* The lawyer stated that the “service user was nohpatient when [Mr U]
made contact with her”. He said that [Mr U] wastiiag as a committed
and caring nurse acting in the best interestspait@nt”. He also raised the
gender issue and said that “it is offensive toestaat a male nurse should
not massage a female patient’s legs”.

The lawyer requested that Mr U be provided witimickl supervision for six weeks.
Ms B agreed “as a gesture of good faith” to appnadslec U’s clinical supervisors to
see whether they would provide supervision.

18 October 2006— Ms P confirmed in a letter that supervision wbbk arranged.
She required an undertaking from Mr U that he wdade no further contact with Ms
A while he was an employee of ADHB.

2 November 2006- Ms P wrote to Mr U (care of his lawyer) to rewhinim about the
conditions of his continued employment by the ADHBs P requested a further
meeting with Mr U by 10 November 2006, so that theuld discuss his future with
the ADHB.
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24 November 2006- Mr U advised Mr J that he intended to resign #drat his last
working day would be 27 November. He said that las velocating and hoped to find
employment in “either an in-patient unit or in #aea of psych liaison”. Mr J recorded
that Mr U declined his offer to provide further sugision. Mr U did not resign until
December. His last working day was 10 December, landlid not relocate at that
time.

4 December 2006— Ms N and Ms P provided written references for WrNeither
reference makes any mention of the conduct thatdetie disciplinary process, any
concerns about Mr U’s nursing practice, or the wmstances surrounding his
departure. Ms P’s reference states that Mr U wagmang his position following
some “domestic issues that have impacted on hithhea

5 December 2006~ ADHB signed a confidential settlement agreemeitth Mr U. It
confirmed that the two references were part ofétslement agreement with Mr U and
accepted that the terms of the agreement createdor potential employers and their
patients. However, in ADHB’s view, risk to patientésewhere cannot be readily
addressed in an employment dispute, and the riglady} existed by virtue of the
Privacy Act 1993 and the restrictions it placesA@HB'’s ability to pass on personal
information about competence concerns. ADHB staled verbal reference checks
are common practice in the sector and that it wa®rtunate that in this case
thorough reference checking did not occur.

6 December 2006— Mr U resigned from Auckland City Hospital “forepsonal
reasons” — effective from 10 December 2006. Mr s wabsequently employed by
another District Health Board’s Mental Health Seevi

5.0 Deputy Commissioner’s Findings — ADHB

5.1 Direct or vicarious liability

ADHB had an obligation to provide Ms A with apprigte care. As Mr U’s employer,
ADHB is vicariously liable for Mr U’s breach of th@ode unless it can show that it
took reasonable steps to prevent it.

There were clear guidelines available to staff eomiog the Board’'s expectation
relating to patient/staff relationships. As prestyudiscussed, the Board’s policy,
“Guidelines for Safe Practice — Professional Relahips” states that “social contact
and friendships between staff and patients are etcavoided”, and that “sexual
behaviour or sexual contact between staff and migtis ... prohibited”.

The Unit also had “unwritten rules” relating toféiavolvement with patients like Ms
A. These “rules” were well known to the staff aé thnit, and had been reinforced in
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writing by Ms A’s clinician when it became knownathMr U had entered Ms A’s
room unaccompanied by a female member of staff.

When Ms N was informed by Ms L and Ms K about thessage incident, she spoke
with Mr U and reminded him of his professional msgibilities. When ADHB
learned that Mr U had disclosed a sexual relatignalith Ms A, appropriate action
was taken. Mr U was invited to meet with seniorffsta provide an explanation,
conditions were placed on his continuing employmeith ADHB, and supervision
was organised. Mr U decided not to continue his leympent with ADHB, and his
resignation was accepted on 10 December 2006.

| am satisfied that ADHB provided appropriate carés A and that the policies and

systems operating at ADHB and the Unit at the tieee appropriate, adequate and
provided a clear expectation of the standard ofabielir expected of staff. In my

view, Mr U was aware of his responsibilities andigdiions.

The policies could, however, be improved by makingearer that such contact with
former patients is also unacceptable. It would &akslp to make the practice of female
staff working with female patients who have expeced sexual abuse a documented
policy. | am also satisfied that the appropriaterextive measures were taken to
ensure that Mr U was practising safely within thatU

In my opinion, ADHB did not breach the Code andas vicariously liable for Mr U’s
breaches of the Code.

6.0 Deputy Health and Disability Commissioner’s ogiion

6.1 MruU

| consider that Mr U’s conduct towards Ms A cleathansgressed professional
boundaries and was in breach of ethical stand&wsordingly, in my opinion Mr U
breached Rights 4(2) and 4(4) of the Code.

It is also my opinion that Mr U’s conduct amourdssexual exploitation as well as a
departure from ethical standards, and is therefobeeach of Rights 2 and 4(2) of the
Code.

6.2 ADHB

| consider that ADHB responded promptly and appetely to the allegations about
Mr U’s relationship with Ms A. Senior nursing stafere sufficiently concerned that
Mr U could pose a risk of harm to the public thad Bl notified the Nursing Council
of her concerns, under section 34 of the HealtbtRiaers Competence Assurance
Act.
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Other comment

When Mr U resigned, he was provided with referertbes made no mention of the
serious concerns relating to his practice. As altesVir U went on to gain
employment at another District Health Board’s irnigra mental health unit. ADHB
stated that privacy constraints are relevant te ibgue and outweighed the need to
consider public safety. | do not agree with thense and believe that the references
should have included mention of the concerns ablyui’s practice.

In response to the provisional opinion, ADHB statiedt the Board has never taken
the stance that privacy constraints outweigh thedre consider public safety. The
Board’s legal advice is, “generally, that privaaynstraints can prevent employers
passing on adverse personal information”. The Bquoithited out that Mr U could
have refused ADHB consent to pass on informatios.cbhuld also have refused to
authorise prospective employers contacting ADHBene#s. ADHB submitted that
this is different from providing inadequate writtexferences, which the Board accepts
should have been avoided. ADHB believes that publifety must always take
priority, to the extent allowed by law.

Notwithstanding ADHB’s submission, | remain of tview that it was irresponsible of

ADHB to provide positive references for Mr U in sucircumstances. Doing so had
the clear risk of assisting an employee who wasidened to pose a potential risk to
public safety, to gain employment in a similar avathout his new employer being

aware of the need for supervision and safeguaius.obvious course of action would
have been to refuse any reference other than @ewrecord of service. | would

expect future employers to carry out reference khedowever, providing a positive

written reference and then relying on future emeisyto enquire as to whether it is
true is disingenuous.

| am pleased that ADHB has seriously considered aospnments regarding the
provision of written references in this case andmglementing education for the
Human Resources practitioners and managers to estisatr references do not place
subsequent employers and their patients at risk.

7.0 Recommendations
| recommend that Mr U:
» provide a letter of apology to Ms A,

e undertake supervision and training on maintainipgrepriate boundaries
as a health care provider.

7.1 Proposed follow-up actions
 Mr U will be referred to the Director of Proceedsnimp accordance with
section 45(2)(f) of the Health and Disability Conssioner Act 1994 for
the purpose of deciding whether any proceedingsldhze taken.
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* A copy of this report will be sent to the Nursingudcil of New Zealand,
with a recommendation that a competence review olJ\d practice be
considered.

* A copy of this report, with details identifying glarties removed, except
Auckland District Health Board, will be sent to Mis new employer and
placed on the Health and Disability Commissioner bsite,
www.hdc.org.nzfor educational purposes.

8.0 Addendum

The Director of Proceedings considered the mattdriaid a charge before the Health
Practitioners Disciplinary Tribunal. The Tribunainzluded that the actions of Mr U
amounted to such a significant departure from aeceptandards that discipline was
warranted, and it upheld the charge of professiomstonduct.

The Tribunal imposed the following penalties: cearsiwcancellation of registration,
and the imposition of a number of conditions on application Mr U might make to
re-register with the Nursing Council of New Zealar&h order for costs of $7,500.00
was also made.

The Director decided not to issue proceedings befbe Human Rights Review
Tribunal.
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Appendix 1 — Parties involved

Ms A Consumer

Mr U Provider/psychiatric staff nurse
Ms B Complainant/Nurse Leader
DrC Psychiatrist/Clinical Director
Ms D Psychologist

Ms E Staff nurse

Ms F Charge nurse

Ms G Medical Officer Special Scale
Mr H Staff nurse

Mr | Staff nurse

Mr J Staff Nurse

Ms K Team Support Worker

Ms L Bureau staff nurse

Ms M Staff Nurse

Ms N Charge nurse

Ms O Team Support Worker

Ms P Unit Manager

Mr Q Team Support Worker

Mr R Charge nurse

Ms S HR Consultant

Ms T HR Consultant
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Appendix 2 — Code of Health and Disability Service€onsumers’ Rights

The following Rights in the Code of Health and Ditity Services Consumers’
Rights are applicable to this complaint:

Right 2 — Right to Freedom from Discrimination, @uen, Harassment, and
Exploitation. Every consumer has the right to keseffrom discrimination, coercion,
harassment, and sexual, financial or other expioita

Right 4 — Right to Services of An Appropriate Stard

(2) Every consumer has the right to have services geavihat comply with
legal, professional, ethical, and other relevaandards. ...

(4) Every consumer has the right to have services geavin a manner that
minimises the potential harm to, and optimisesdahality of life of, that
consumer.

Other relevant standards:

Nursing Council of New Zealand “Code of Conduct fdurses and Midwives”
printed August 2005.

“Principle Two
The nurse or midwife:
Criteria

2.1is guided by a recognized professional code otstapplied to nursing
and midwifery;

Conduct in Question

Some examples of behaviour which could be considasea basis for a
finding of professional misconduct or imposing angléy are listed
below:

* Entering into a sexual or inappropriate intimatéatrenship with a
client or ex-client ...

Nursing Council of New Zealand’s Competencies far Registered Nurse scope of
practice (September 2004):

1.6: Practises nursing in a manner that respe@sbtiundaries of a
professional relationship with the client. ...
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7.0 Ethical accountability:

The applicant practises nursing in accord with @aland moral principles
which promote client interest and acknowledge tients individuality,
abilities, culture and choice.

Mental health performance criteria

The applicant:

* Recognises ethical dilemmas and problems arisimgnental health nursing
context.

» Consults with experienced mental health nurses wbafronted with an
ethical dilemma.
» Practises within recognised codes of ethics anésoéiconduct.
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Appendix 3 — Dr C’s concerns about Mr U’s practice

On 25 July Dr C wrote:

“| feel | must lodge a complaint against staff rufsir U] for both his clinical
interventions with the service user [Ms A] and KEC |[clinical records]
documentation thereof. | offer the following anadysncluding excerpts from
[Mr U’s] notes [noted in bold], in explanation.

Overview

[Ms A’s] has been a painstakingly coordinated ndistiplinary treatment
with very close liaison between [the community suppservice] and the
hospital team over the last few years. Her themapily [Ms D] has, in my
opinion, been exemplary under very fraught condgio.. She was admitted
informally to [the Unit] in a very agitated, suieildand vulnerable state. Her
admission ultimately lasted four days and [Mr Uistions occurred during the
night shift. ...

‘[Ms A] appears as tho she would benefit from referal to DBT, as [Ms A]
needs tools/strategies that she can self implemenwhen feeling in crisis,
and so become proficient in managing her own crisesstead of having
her alters be the focus of her therapy

(N.B. [Ms A] has been and continues to be recei®y -based treatment)

I have no difficulties with any staff member voigistrong opinions. In fact, |
regard the exchange of clinical opinions as the’difblood of competent
treatment. But, given [Ms A’s] well-documented veitability to issues of
abandonment and mistrust, | regard [Mr U’s] unilate‘collaboration’
(without prior consultation with her team) in thecend-guessing of the
approach of her most vital support people as ceived and potentially very
dangerous.

[Mr U’s] criticism extends to the inpatient teamwasll. Charge nurse [Ms N]
and | became concerned during the course of [Mg Acsnission with the

approach [Mr U] was taking. [Ms N] informed me o6/@7/06 that she had
given instructions to the staff to the effect tbaty female nurses would be
assigned to work with [Ms A]. After reviewing thérical record and noting

not only [Mr U’s] practices but also the harassnmidfg A] had received from

two male service users, | decided to restate #sgiction in my clinical note

of 20/07/06, reasoning that [Ms A] would benefirfr the elimination of one
powerful potential source of internal conflict apdtential destabilisation
while striving to regain her emotional footing. [Mi] acted, in my opinion, to

undermine this clinical decision. He writes in ttimical notes, once again in
collaboration with [Ms AJ:
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‘[Ms A] informed of “nil male staff to nurse”; [Ms A ] angry and venting
her displeasure at this. [Ms A] encouraged to speaklwith drs this
morning.’[again — need to find this entry]

Summary

[Mr U’s] judgement, in my opinion, is impaired. Heppears to be poorly
boundaried both in his clinical interventions willis most vulnerable service
user and in his clinical documentation. | frankig aoncerned about [Mr U’s]

motivations as well as his clinical competenceggsasented in the preceding
commentary.”
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Appendix 4 — ADHB Policy

ADHB updated its policy “Guidelines for Safe Praeti— Professional Relationships”
in March 2002. The policy states:

“Ethical and legal obligations

Staff have an ethical obligation to patients andhtgr colleagues and are to
practise within their professional guidelines, cod& practice and ethics
where these apply.

Staff have a legal obligation under the Human Rigikdt not to abuse power.

Staff have a legal obligation to ensure the CodeHeélth and Disability
Services Consumer Rights is upheld. ...

Professional boundaries

Social contact and friendships between the staffatients are to be avoided
as they may compromise the boundaries of profeakretationships. ...

Sexual behaviour or sexual contact between staff patients and their
families under their professional care is prohibite

Staff are to refrain from undue familiarity and tge of endearments.

ADHB discourages staff taking patients to the sta#mber's home. There
may be extreme exceptions to this in which cas# st@® to have the
permission of their manager. Permission and vasisto be documented in the
patient’s clinical record.

Staff are to visit patients at home only on wotllated business.
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Appendix 5 — Mr U’s response to Provisional Opinion

In his response to the provisional opinion, Mr Undited that he had had a sexual
relationship with Ms A. Mr U said that when Ms Adaene frightened that she was
about to be confronted by her abuser — a family bem— he “welcomed her into

my home” Mr U said, “I didn’'t see the harm, no wiambells went off in my head
like it should, I would have normally.”

Mr U said:

“She appeared genuinely frightened and statededhedfe being there. | just
wanted to be supportive and provide a similar mehgalth respite type
environment was my thinking at the time. At thediimh was nice for me too
having someone to talk to, who had been where Iwalking, this was the
real seduction, in letting it be about me and mas$ [A] is where it all came
undone. ... Perhaps | should have pushed her awai) buth | cherished the
closeness and intimacy, was afraid to hurt, tocteje. |1 do not believe | had
considered any of my actions/their consequencesep@icussions.”
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